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For the arbitrator looks to what is reasonable
but the judge is concerned with the interpretation of the
Law. For this reason the arbitrator was conceived so that
equity might thrive.

Aristotle, Rhetoric

(Translator, B.E. Killian)

The end crowns all,

Aqd that old common arbitrator, Time,
Will one day end it.

Shakespeare, Troilus & Cressida
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Abstract

The thesis examines the nature of third-party intervention in
industrial disputes, from the perspective of bargaining and
negotiation. It challenges the common view of the third-party as
encouraging a conciliatory approach to the dispute. Experimental
simulation provides evidence that a silent third-party affects the
nature of agreements reached by negotiators, in this case favouring
management. The third-party was regarded as an evaluative presence,
encouraging greater intransigence and emphasising the inter-party
dispute, at the cost of a more cooperative, personally-oriented
approach, ’

An observational field study of third-party intervention in
public and private sector disputes examines the functions and process
of industrial arbitration, through the British Advisory Conciliation
and Arbitration Service, for relatively inexperienced and experienced
participants. Arbitration is traditionally regarded as a semi-
judicial, evaluative process, which is distinct from negotiation. It
is argued that this public image is necessary, in order to maintain
the credibility of arbitration as a method of dispute resolution,
but that the actual process is best understood in terms of the
social context of collective bargaining. The process of arbitration
is compared and contrasted with the processes of problem-solving and
negotiation and two different models of negotiation ('concession-
convergence' and 'formula-detail') are used to explain the different
roles adopted by the arbitrator or board in simpler and more complex
disputes respectively. A descriptive account of a group of ad hoc
arbitrations highlights the effects on inexperienced participants of
the evaluative image of arbitration and reaffirms the distinction,
identified in the public sector disputes, between simpler and more
complex cases, requiring different styles of chairmanship.
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CHAPTER ONE

Introduction: Industrial Relations and the

Contribution of Social Psychology

Industrial Relations - The Background to the Debate

Since the recognition of industrial relations as a
distinct discipline in Britain, there has been a certain
amount of debate about the proper contribution of the
social sciences; Its development as a discipline in its
own right is quite recent, with its most apparent starting
point in the work of Dunlop (1958) in the U.S.A. and
Flanders (1965) in Bthain; These two influential works
argued for the study of industrial relations as a system
of rules:

'The central task of a theory of industrial

relations is to explain why particular rules

are established in particular industrial

relations systems and how and why they change

in response to changes affecting the system®

(Duniop, 1958, pp 8-9).

In agreeing with thfs position, Flanders went one
step further, to argue that 'The study of |,R. may therefore
be described as a stﬁdy of the institutions of job regulation'
(Flanders, 1965, p;IO); Both positions provided the
discipline with a central framework which defined the scope
of study and relévant issues for research. Both were responses
to the previously largely a-theoretical nature of I.R.

studies, which had been 'largely historical and descriptive'

(Duntop, 1958, p.6) and which had suffered from the



competing attentions of different social science disciplines,
which 'were never intended to offer an integrated view of

the whole complex of institutions in this field' (Flanders,
1965, pp.9-10).

Unfortunately however, whilst this approach provided a
central focus of study = the 'systém of rules' concerned with
job regulatioh - it also concentrated attention (though this
was not necessarily the inténtion of Dunlop's or Flanders'
work) on the system's institutional aspects, to the neglect
of the dynamic nature of actual working relationships and
the processes by which thé 'rules and rééulations' are firstly
developed and sécondly interpréted, used and changed in
practice. (E.g. Blain and Gennard, 1970; Goodman, Armstrong,
et al., 1975; Margerison, 1969;)

Psychologists havé also béén intérested in using the
concept of plannéd; rulé-gﬁidéd actions as theoretical
frameworks for the analysis of behaviour (E;g. Miller,
Galanter and Pribram, 1960); Harré and Secord (1972)
describe rules as 'propositions' which 'quide action'. They
point out, howevér; that thé mére identification of rules
does not necéssarily éxplain the person's choice of particular
actions for achieving a spécific end, Indeéd the analysis of
rules péf‘se‘ woﬁld not inevitably lead to an understanding of
their . structﬁred organisation, - which allows the
person to manipulate or déliberately avoid them, in favour of

a newly created course of action.

N



Research which concentrates on the formal, official
rule systems of 1.R. will consequently be limited and
incomplete, in its explanation of the actual functioning of
the system, which is in the final analysis made up of the
people who use and create the institutions. The traditional
approéch is described by Hyman (1975) as a 'reification’,
treating

'abstract collective entities, which are the

creations of human activity, as the active

agencies in social relations and in consequence

devaluing the part played by human actors' (p.13).
Bain and Clegg (1973) comment on the inherently ‘conservative
implications' (p.92) of the past use of the systems concept,
which has implied a 'stable and integrative I.R. system',
which, in line with a Parsonian analysis of social systems,
necessarily strives 'to perpetuate itself' (p.92). It is
further commented by Hyman (1975) that 'the focus is on how
any conflict is contained and contro]léd, rather than on the
processes through which disagréements and disputes are
generated' (p.11). Bain and Clegg (1973) agree with Eldridge
that such a stancé is Qnacceptablé:

'The sources of conflict and co-operation, order and

instability must have an equally valid claim to

problem status' (p.92). )
The limited and conservative use of the I,R. system could be
overcome, Bain and Clegg argué, by the broadening of what is
essentially a 'closed’ systém to inclﬁde "behavioural as well
as structural variables and unstructured as well as structured

relationships' (p.95). This analysis tries to pave the way

for a more realistic and diverse approach to the study of I|.R.



and also seems to invite potentially fruitful contributions

and perspectives from a number of social science disciplines.

Psychology's Past Contributions

Just two years later, at a British Psychological Society
Conference, Bain however showed little faith in the potential
contribution of psychology, arguing that it concentrated on
the individual, restricted itself to quantitative methods and
was overly concerned with scientific rigour. Around the same
time, from the perspective of psychology, Brotherton and
Stephenson (1975) argued that the traditional closed systems
approach made a 'propér psychological contribution to I.R.
theory difficult!’ (p.'l;h)'.' They suggést that it has led to at
least three types of misapplications of psycholégy:

1. Extreme limitation of thé field of appropriate
investigation; by thé use of over-simple and over-
generalised concepts (é.g; frﬁstration-aggression
theory, Williams and Guest, 1969);

2. Restriction of the variéty of psychological explanations
to emphasise personality variables and individual
differences (e;g. Blain and Gennard; 1970);

3. Application of psychology only to certain levels of
the systém, (é.g. shop-floor rather than national,
Margerison, 1969). It is pointed out that industrial
psychology fréqﬁéntly néglécted the social context of
studies in indﬁstry and thus opened itself to criticisms

of néivete. This is presumably because the psychologist



was seen as a tool to be used in the solution of
'managerial problems' such as worker productivity,
The role of provider of ad hoc solutions is
unlikely to contributeto the development of
substantial and constructive theories, much less
the wider study of industrial relations.

In contrast to Bain's (1975) rather dismal analysis of
the future prospects for psychology, Brotherton and
Stephenson (1975) argue that research should develop 'in such
a way as to complement and enhance, rather than contest, the
approaches of other disciplines' (p.50). Despite their
enthusiasm for the development of a social psychology of
industrial relations which chould enhance psychology and
contribute to a 'theory of 1.R. which is truly open' (p.50)
and Butler's (1979) assertions that social psychology is
beginning to contribute usefully to the study of l.R., can it

now be claimed that social psychology has had any impact?

What Kind of Impact?

The answer is probably not a lot. As Cherns (1968)
points out, the Donovan Commission was probabl& the first
Royal Commission to be substantially influenced by research
papers; but none of these came from psychology, perhaps
because of the previously mentioned a-theoretical nature of
occupational psychology in thé 1960s.

In order to make any impact on the practice of
industrial relations, Butler (1979) suggests that psychology

has to become not only established in the eyes of I.R.



'specialists' as offering an important and creative
contribution to research, but it should also aim to make its
findings more widely known and work harder to influence the
policy-makers themselves.

This in itself is a potentially restrictive approach to
the contribution of social psychology. It suggests, if
anything, a reversion to the traditional closed systems model,
which concentrates its attentions on the official institutions,
including government policies, at the expense of understanding
the practical 'workings' of the system. Whilst it would be
futile to deny the influential role of the policy-makers,
concentration on influencing government potentially changes
the role of the psychologist from 'tool of management' to 'tool
of government'.

A similar line of argument suggests that the direction
of psychological research should be .determined by current
interests and problems as defined by |.R. specialists. As
with any 'issue-oriented' approach, however, this would not
necessarily résﬁlt in thé dévelopment of a strong theoretical
base in social psychology. On the other hand, the psycho-
logist's selection of important questions may lead to the
pursuit of potentially trivial issﬁes, dictated either by
past traditions which havé long since lost sight of the
interesting questions to which an original experiment was
addressed; or by currént trends in the discipline, posing
questions which are easily solved, within the terms of the
discipline's ready methodology, and éxisting instrﬁments
for analysis. Neither approach seems guaranteed to produce

either a stimulating framework for further research or

generalisable theories.



The starting point for new research is therefore
problematic. Psychology, it seems, has to identify the
issues which concern it, in the light of current industrial
relations practice and thus place itself in a position to
provide critical commentary on that practice. |If this
promotes a re-examination of the discipline and its methods,
it must improve the status of psychology, by provoking the.

development of more adequate means of analysis, description

and explanation.

A Distinctive Contribution?

Sooner or later such issues force the researcher to
question what kind of distinctive contribution social
psychology should make to the development of knowledge in a
particular area - in this case Industrial Relations.

In his 1968 essay, Flanders states 'one cannot ignore the
social psychological aspects of collective bargaining'., He
cites such factors as parties' expectations of the fhture,
perceptions of the immediate situation, sympathy for the
other side, judgements of relative power and skill in bargain-
ing and persuasion. Strangely enough, Flanders was committed
to a view of |.R. which excluded the so-called 'unstructured,
informal! relationships. As already mentioned, other writers
have suggested that psychology applies only to the study of
personality factors and individual différences or shop-floor

relations. It seems obvious however that to confine social



psychology either to the institutional or to the informal
levels of I.,R., is bound to lead to an inadequate conceptual-
isation, because it is over-simple to suggest that a 'level'

of the 'system' can be isolated from the wider social context,
to the extent of ignoring that wider context.

A social psychological analysis should rather be able to
throw light on the mutual and continuing exchange between the
formal, institutionalised aspects of the 'system' and the
relatively unstructured relationships between those people who
make up that system, and who use and interpret it from day-to-
day. It should offer an understanding of how different levels
mutually act on, affect and attempt to control each other (see
also Clegg'sv(1979) discussion of styles of bargaining). It
seems particularly important that social psychology should be
able to recognise the possibility of change in.industrial
relations and indeed contribute to such change.

This appliés to all 'levels' within the system, from
the effect of an individﬁal's role as representative of a
particular work-group or party on the person's relationships
with others in the Company, to the understanding of the
distribution of control over decision-making and the
implications for genuine participation in decisions about
industrial practice, to the analysis of the relationships
between governmental intervention (in the form of increasingly
complicated legal statutes) and changing definitions of

industrial procedures and disputes,



This analysis overcomes arguments about the location of
psychology at a particular 'level of the system' and debate
about whether psychology is only a study of personality and
individual differences. It attempts to study the individual
participants in the context of industrial relations institut-
ions and views the institutions in the context of those who
create them. It avoids the assumptions of a stable |,R. system, by
recognising thé possibility of human agency, which makes the formal
informal (and vice-versa) and which brings about changes in existing

institutions, through their application in practice,

Third-Party Intervention in Industrial Disputes

The focus of attention in this research is on the
functions and process of third-party intervention in
industrial disputes, with particular reference to arbitration.
The thesis asks what the role of the third-party is, in
industrial relations, as depictéd and practised by the third-
parties and as undérstood by the partiés to the dispute, It
examines the significancé and function of the claims to
impartiality put forward by th}rd-parties and explores the
social processés béhind the traditional evaluative image of
arbitration. Sinté previoﬁs work on third-party intervention
has not described thé process of decision-making in any detail
(with the exception of Douglas' (1962) and Landsberger's (1955a,b)
stbdies of mediation), it was felt that a descriptive study of
the process of intervention, the roles played by management,

union and third-party and the kinds of outcomes which result,



was very valuable. The eventual aim was to create a model
of the third-party process. Consequently the thesis moves
from an experimental study of the 'base-line' effect of the
mere presence of an observer on the process and outcomes of
negotiation to a detailed observational study of 21 arbitration
cases, These consist of nine case studies based largely on
notes of hearings, discussions with the third-party and
copies of the resulting decisions and 12 case studies based
on a content analysis of the transcript of each hearing and
the third-party's decision.
The generality and significance of experimental findings
is examined in the context of arbitration. Particular attention
is paid to the character of arbitration in relation to its
collective bargaining context. This results in a re-examination
of the division between arbitration and negotia£ion and it
is argued that the significance of arbitration is best under-
stood not as a semi-judicial, evaluative process, but placed
firmly in its social and political industrial relations context.
Beyond this examination of the third-party's role, the
thesis is also an attempt to create part of a social psychology
of industrial relations, which is based on the practice of I.R.,
rather than solely on the experimental study of small groups.
Consequently the methodology is itself an 'experiment'. Most
of the work is based on observations of arbitration hearings,
analyses of case papers and decisions, and discussions with
third-parties and officials of the British Advisory
Conciliation and Arbitration Service (ACAS). Discussion with
the parties themselves was impossible, because of ACAS reluctance

to allow any approach to be made to management or union officials.

10
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The standpoint of the 'observer' has sometimes been
criticised because it is an 'outsider's! view=point. In
retrospect, this seems to be its greatest advantage. The
position of outside observer is a privileged one: it affords
an insight into events which is lost to those who are
inevitably immersed in the process, by virtue of their status
as 'inside parties'. Their views of the significance of
events should inevitably be different from those of the
observer: they have a different perspective. This does not,
however, necessarily invalidate the views of the outsider.
The third-party's own 'outsider' status is renowned for its
potential to allow a clear vision of the dispute. The
researcher brings another perspective; in this case the social-
psychological one, foreign to the parties in the more formal
sense, focussed as they are on the day-to-day machinations of
relations between management and unioﬁ, but perhaps less

foreign than many realise, in the practical sense.



CHAPTER TWO

The Role of the Third-Party in Industry = Introductory Review

Increasingly complicated employment legislation and
interest in industrial relations as a specialist area of
study reflect the prevalent British concern with the reg-
ulation and disposal of industrial disputes. The intro-
duction of a person, in the role of conciliator, mediator or
arbitrator, who is formally independent of the disputing
parties, is generally seen as one method by which otherwise
irresolveable disputes may be settled without either side
resorting to strike action or lock-out. The third-party is
usually expected to persuade the parties to act reasonably and
responsibly and settle their disagreement. In order to achieve
the apparently impossible, it might be expeéted that the third-
party must also have access to unique skills, and insights
which have so far evaded the parties themselves, and thus

produce the one settlement which will 'stick'.

The Three Roles of the Third-Party

In British industrial relations, the third-party is
conceived of as having three possible roles: conciliator,
mediator or arbitrator. Conciliation is usually described
as the most ‘passive' role and is the most common form of
intervention, probably because it is seen as supporting,
rather than undermining, traditional principles of voluntarism
in collective bargaining. (Figures for the Advisory Concili-

ation and Arbitration Service (ACAS), for 1975: Requests for
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~conciliation: 3,338, compared with 29 references to mediation
and 391 references to arbitration). The traditional view of
the conciliator is that of the 'go-between', providing a channel
of communication between the parties, possibly helping them to
assess the situation, identify common ground and convey possible
concessions between sides without giving the appearance of a
firm commitment from the conceding party. The mediator is
typically described as more active and forceful than the conciliator.
Mediation is defined by ACAS as 'a method of settling disputes
whereby an independent third-party makes recommendations as to
a possible solution leaving the parties to negotiate a settlement'.
The mediator according to Warren and Bernstein (1949), must possess
'powers of analysis and imagination, broader experience
and knowledge, wider influence ..... His proposals may
be ..... substantive or procedural' (p 441).
It seems unlikely that such a clear dichotomy between the
active and the passive roles can be maintained in practice,
even in Britain, the relative passivity or forcefulness of
the third-party depending rather on the nature of the dispute
and the corresponding requirements of the parties (Warren and
Bernstein, 1949; Indik et al, 1966). The more clear-cut
distinction is that between conciliation/mediagion (for present
purposes treated as closely related, if not identical) and
arbitration. |In the case of arbitration, the third-party is
expected to determine the outcome of the dispute by making a
decision or ‘'award' which the parties agree to accept beforehand
(Lockyer, 1979). The formal responsibility for settlement is
thus passed to the third-party and, because of this, arbitration

has generally been distinguished from negotiation. The arbitrator

is formally concerned with a judgement between party positions,
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as well as the production of a decision which will resolve the

dispute (Morley and Stephenson, 1977; Magenau and Pruitt 1979).

The Ambivalent Attitude Towards Third-Party Intervention in Britain

British trade unionists and managers have traditionally
been reluctant to call on the services of a third-party, suspecting
them of either being less than impartial and secretly favouring
one side or the other or of being too much constrained by
government policies. Two surveys of attftudes towards conciliation,
one carried out in Britain (Goodman and Krislov, 1974) and one in
Ireland (Krislov, 1975) suggest that British management are less
favourable towards conciliation than their lrish counterparts.
Only one-third of British management and a quarter of union
respondents thought that management accepted conciliation enthus-
iastically, compared with approximately two-thirds of each group
in lreland. Only 10% of British managers and trade unionists
thought that the unions were enthusiastic about conciliation,
compared with over 60% of Irish managers and 40% of union
respondents. Over 80% of Irish management and unions, compared
with less than 50% of British respondents, thought that the
number of strikes would increase significantly without conciliation.
Although the difference in sample sizes, and indeed the relatively
small samples may account for some of the findings (lrish: 120
management, 36 union; British: 128 management, 95 union),
the differing views apparently indicate the lack of confidence
which the British have in conciliation. Answers to open-ended
questions in the same survey indicate something of the British
ambivalence. Where 70% of respondents had previously indicated

that the conciliation officer did not help understanding of
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the other party's position, written answers to open-ended
questions stated that the conciliator does provide a clear
picture of the 'real positions of parties and eliminates any
misunderstandings' (p 343). Similarly, in set-response
questions, approximately 80% of respondents did not feel that
the conci'liator 'helped them withdraw from a difficult position'
(p 340), whilst replies to open-ended questions claimed that

the conciliator allowed parties to withdraw from 'untenable
positions without loss of face' (Goodman and Krislov, 1974,

p 346). There are two possible inferences to be drawn from

such conflicting results: either the British are incapable of
answering questionnaires consistently, or some genuine confusion
exists about the role of the conciliator, and both management
and unions are uncertain in their regard for the skills of

the third-party. The conciliation officers surveyed by Goodman
and Krislov (1974) were, in contrast with the parties whom they
serve, uniformly and, given the doubts expressed by the parties,
necessarily confident that the outcomes of industrial disputes
would be less satisfactory without conciliation.

The results of such surveys are interesting, not because
of the light they throw on actual practices, bdt because they
reflect the parties' suspicions of each other and reveal some-
thing of the image which each party wishes to create in the
minds of the others. Some time ago, Ann Douglas (1955),
commenting on the discrepancies between mediators' accounts
of what they do and what in fact she observed, argued that the
dubious status of peace in American society placed the mediator

in an ambiguous role, which in turn caused the evolution of
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"fictions' or myths about the nature of the mediation process,
which were widely known and which are still reflected in the
kinds of articles written about mediation. Hence those myths
which describe the mediator as a 'neutral' and a 'catalyst'
(ie unchanged at the end of the process), she argues, stem from
a fundamental ambivalence towards peace, which results in a
'need to purge the mediator of liability for the course of
treatment, regardless of whether the patient gets well or
succumbs' (Douglas, 1955, p 550). In contemporary Britain,
the third-party has to be seen simultaneously as a cure for
industrial ills, in order to appear as especially skilful. to the
parties (otherwise why should they accept his or her intervention!,
and as not responsible for the effects of the treatment, in order
to maintain the parties' beliefs in the essentially voluntary
nature of the settlement and to protect the third-party from
any possible comment or criticism.

The third-party's mystique is furthered by descriptions
of mediation as something of an art-form, which is not susceptible
to systematic analysis (Cole, 1961; Meyer, 1960). Conseguently
there is very little research on the actual process of mediation:
Rehmus (1965) concludes that it is one of the least studied areas
of American industrial relations, and ﬁhere is a dearth of
systematic British research on the third-party. Instead, there
are numerous articles, particularly in the American literature,
which perpetuate the idea of mediation as an elusive.and esoteric
collection of abilities, thus promoting the view of the third-

party as a strangely insightful person, with a certain advantage
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over the parties when it comes to the resolution of otherwise

impossible disputes.

The Search for the ldeal Mediator

It has frequently been claimed that mediation techniques
are highly individual, and dependent on personal qualities,
making generalizations impossible (see Rehmus, 1965). This
line of argument led to a number of studies which tried
unsuccessfully to isolate the personality traits of the
successful third-barty. Landsberger (1955; 1958)
suggests that the 'intellectual aspects' of a mediator's
behaviour are more closely related to his overall standing
than 'softer' interpersonal relations variables. He compares
mediators with group-leaders of the types identified by Bales
(1950): those mediators who were highest on task-oriented
skills tended to be low on interpersonally-oriented skills.
Wechsler (1950) failed to find any di fferences on personality
variables between 'good' and ‘poor' mediators (as rated by
colleagues), whilst other‘studies have gone on to show that
mediators vary on every personality dimension and personal
attribute imaginable, from patience and persistence to social-
mindedness. Researchers have surveyed ever;thing from their
marital status and debt-loads to their skills in structuring
and presiding over meetings (Wechsler, 1959; Weisenfeld, 1962;
Manson, 1958). As might be expected, the array of talents and
skills generated are suggestive of the super-human and probably
do more to persuade parties' of the abilities of the mediator

than they do to establish any satisfactory conclusions about the

character of the mediation process.



The Technique of the Mediator

A number of ad hoc and mainly anecdotal studies have
discussed the range of techniques which may be used by the
mediator in the resolution of a dispute. These can be divided
into four areas which affect different features of the
bargaining process: (1) physical structuring of the situation
(Peters, 1952); (2) procedure of meetings (Cole, 1961);

(3) substantive contributions (providing information, making
suggestions of possible settlement points, etc; Meyer, 1960;
Rose, 1952; Maggiolo, 1953); and (4) interpersonal relations
(relieving tension, providing support, controlling hostilities,
etc;  Perez, 1959; Peters, 1958; Warren and Bernstein, 1949).
The techniques discussed range across many levels of description
and compound different kind§ of interventions. None of the
articles make any major attempt to explain how the mediator
selects one strategy rather than another in relation to the
different requirements of each dispute or different stages of
the bargaining process. The ambiguities of bargaining, where
one side can never be certain of the opponent's reactions-to

its moves, require sensitivity to changes in the relationship
between parties and the flexibility to act on those changes
(Young, 1972). Most lists of techniques open to the third-party
offer little if any assistance in the development of such
flexibility or the choice of techniques according to the changing
situation which she. or he may face,

There are occasional insights into the problem of

differentiating between different types of dispute. Zack (1970)
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distinguishes between public and private sector cases, suggesting
that in the public sector 'the pressures and framework for
potential settlement are less likely to be in the usual terms of
market, unemployment levels, skill, competition .....' (p 264).
Warren and Bernstein (1949) agree that the form of intervention
must vary from case to case, since each ‘has its own characteristic
profile' (p 451). They divide cases into disputes of right, which
concern interpretation of contract terms, and disputes of interest,
which concern the creation of new contract terms.

There has, however, been little attempt to create a general
framework for the analysis of disputes in relation to the third-
party's role. Without such a framework, descriptions of mediation
will remain at the level of disconne¢ted anecdotes, and will not
move towards an understanding of the mediator's supposed effective-’
ness. Mediation emerges as an indefinable art, not easily subjected

to analysis and difficult if not impossible to teach.

Psychological Studies of Mediation

Three general points emerge from the industrial relations
and other descriptive literature on the third-party. First, the
value of the third-party is seen as residing in hisor her ability
to resolve otherwise intractable disputes, by the exercise of
considerable skill and experience and by persuading the parties
to act reasonably and compromise. Second, the parties, both
in Britain and North America, hold ambivalent attitudes towards
the supposed value of third-party intervention. Third, in order
to maintain credibility in such an uncertain situation, third

parties have a vested interest in presenting themselves as



highly skilled and knowledgeable as well as impartial and,

preferably, as above criticism from the parties.

The Function of the Mediator

The experimental psychologists- - contribution to the
understanding of the third-party's role has not moved far
beyond the popular view. Put in simple terms, experimental
work has concentrated on a theory which suggests that the
mediator is able to produce compromise and agreement by 'saving
face' for the parties who would otherwise be unable to retreat
from their current, 'untenable' positions. The experiments
themselves have been set firmly in a concession-convergence
model of bargaining (eg Magenau and Pruitt, 1979) and,
consequently, are structured such that the 'success' of mediation
has been measured solely in terms of the numbers of concessions
made or agreements reached. Pruitt and Johnson (1970) argue
that mediation provides the negotiator with a face-saving device,
whereby 'he can retreat without feeling he has capitulated'
(p 246). In standard negotiation groups (no offer of mediation),
perceived personal strength was inversely related to the size
of concessions made. Pruitt and Johnson argue that the 'absence
of such a relationship in the mediation conditions supports the
contention that after intervention by a mediator, people are
able to make concessions without viewing themselves as weak'
(p 246). Examining the 'face-saving' hypothesis from the
perspective of the opponent; . Podell and Knapp (1969) found that
subjects made smaller revisions of an opponent's target and
resistance points when concessions of the same absolute size were

made through a mediator, rather than coming directly from the
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opponent. Both experiements, however, base their claims
about the beneficial effects of mediation on extremely
restricted situations: bargaining sessions are very brief,
communication is restricted to an exchange of bids and
'mediation' is simply a suggestion of a settlement point.
Given the minimal social relationship between the two
participants, together with minimal obligation to represent

a party position, the 'players' are probably relieved to

be offered a quick solution. In such circumstances it is
hardly surprising that the 'mediator' saves face and appears
to be successful in assisting parficipants to reach agreement.
The suggestion of a settlement point was not successful in
promoting agreements when task materfals were more complex,
and communication was face-to-face and unconstréined (Johnson
and Tullar, 1972). Although the 'face-saving' function is
often described as a requirement of the mediator's role, it

is very unlikely that the intervention would be as simple as
the experimental manipulatioh suggests and it is unnecessarily
restrictive to concentrate only on this aspect of the third-

party's function.

The Process of Mediation

The third-party has always been described as able to
achieve settlements where the parties have failed (Meyer, 1960),
and sometimes as improving the quality of the settlement (Vidmar,
1971) . Such claims are advanced most energetically by those who
are practising mediators themselves. Very little work, however,
seriously questions the claim or examines the way in which the

third-party achieves such success. Bartunek et al (1975)



- suggest that where a possible contract zone exists, but is
unknown to the parties, a 'content' intervention, in the form
of a suggested settlement point in the appropriate region,
increases the amount of money gained by both sides. The success
of this kind of intervention of course depends on that unique
'insight' into the dispute which the third-party is claimed to
have. McGrath and Julian (1963) and Vidmar (1971) have claimed
that simulated negotiation groups with an impartial chairman

or mediator, present throughout, produce better quality
decisions than groups which negotiate alone, where quality of
outcome was measured according to how satisfactory the solution
was to each side's initial position and in terms of an overall
‘constructiveness' rating.

Vidmar's (1971) mediators were instructed to help the
group achieve a constructive solution, acceptable to both
sides and McGrath and Julian's (1963) chairmen were less hostile
and more neutral than party representatives and were most active
in structuring and controlling the p?oceedings which, given the
nature of the task, proved vital to a successful resolution.
Vidmar's (1971) findings, however, suggest that members of
mediated groups did not enjoy the experience, reporting less
task motivation, lower esteem for partners and hostility toward
the mediator.

Two other studies, in this case conducted in the field,
have attempted to link the process of mediétion to its outcomes.
These suggest that the function of the mediator is to assist
the parties in an orderly progression through certain stages

of the dispute, to its resolution. In an analysis of twelve
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mediation sessions, Landsberger (1955a, b) relies on Bales'
(1950) Interaction Process Analysis (IPA) and the phase
movement hypothesis to suggest that the more closely a session
adhered to a pattern characterised by the changingemphasis

over time, firstly, on problems of orientation, secondly, on
problems of evaluation and finally on problems of control,

the more successful mediation was likely to be. Exploring

the relationship between variations in the behaviour of the
parties and the behaviour of the mediator, he found some
indications that (1) the less Supportive remarks exchanged‘

by parties, the more support shown by the mediatér; and (2) the
greater the hostility between sides, the greater the mediator's
contribution to the discussion and the higher the level of
supportive remarks made.

Landsberger's findings that the level of initial inter-
party hostility was negatively related to the success of
mediation, apparently contradicts Douglas' (1962) description
of the first stage of mediation, where, she suggests, party
representatives take up institutionalized party positions and
emphasise the extent of the disagreement between sides. Shows
of interpersonal hostility are, however, regarded as detrimental
to the opportunity for subtle, psychological explorations of
bargaining positions between individuals, which form the second
stage of mediation. The discrepancy can be explained in terms
of Landerberger's use of Bales' IPA, which does not discriminate
between references to parties and references to individuals.
The distinction is essential to Douglas' account, which relies

on the changing emphasis from interparty to interpersonal levels



of the debate. Douglas' field study of twelve mediation cases

does not use a content analysis system to describe the process

of mediation. It does, however, suggest the nature of the
role played by the third-party, in assisting the parties
through the three proposed stages of negotiation. Her thesis
is that 'movement, orderly and progressive in nature, stands
ouf as a staid property of the collective bargaining situation
which terminates in agreement' (Douglas, 1957, p 57). Three
phases necessary to satisfactory resolution of the dispute

are identified:

(1) ‘'Establishing the bargaining range' (p 72), characterised
by the categorical statement of party positions, and
emphasis of the disagreement between sides whilst
avoiding interpersonal hostilities;

(2)  ‘Reconnoiteringthe range' (p 57) which involves careful
exploration of positions by the individuals present
for signs of tacit agreement;and

(3) 'Precipitating the decision-making crisis' at which time
‘parties again take over the centre of the stage' (p 80),
Douglas (1957).

If such a phase movement does occur, the mediator should
act in different ways, dependent on the stage of the dispute.
In the first phase, the management of detrimental interpersonal
conflict is all important, whilst if negotiators have become
fixed in untenable bargaining postures, as suggested by Peters
(1958) , the mediator must assist parties in movement into and
through a transitional stage. The third-party will not
necessarily enter the dispute at the beginning of the 'phase

movement' and must therefore be able to distinguish between
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stages and recognise the kind of assistance needed by the parties.
Douglas' study of mediation remains the most substantial

piece of research in the area and has proved influential in

later models of the negotiation process * (Morley and

Stephenson, 1977).

Conclusion

The apparently contradictory findings of experimental work
have left the status of the 'face-saving' hypothesis in an
uncertain position. Couched as it is in a restricted view of
third-party intervention (often no more than the suggestion of
a settlement point), experimental studies bear only a slight
relationship to field work (Landsberger, 1955; Douglas, 1957). \_

While the parties remain uncertain of the desirability of
third-party intervention, advances in the understanding of the
third-party's functions are unlikely. The same myths about the
feats performed by the mediator will continue to operate as
substitutes for more coherent knowledge of what actually happens
in practice. Obviously such myths serve some function for those
who play the third-party and for those who receive their offices.
They promote the status and acceptability of the conciliator
or mediator to the parties, by attributing to him or her superior
wisdom and ability, and they protect him or her from comment and
criticism, by asserting the neutrality of the third-party role.

The experimental research has not, however, progressed very
far towards examining the participants' preconceptions of, and
reactions to, third-party intervention, or indeed any other

areas pin-pointed as social-psychological by writers in industrial

* See Chapter 6 for further discussion of Douglas' model of

negotiation



relations such as Flanders (1968) and Clegg (1979) Chapter 6.
Instead, the definition of third-party intervention handed down
by practitioners and policy-makers has been uncritically
accepted. The following chapter, therefore, reappraises the
traditional view that the third-party encourages reasonableness
and compromise and argues that the available evidence provides
an equally justifiable, but opposing view, which has received
little attention in the past. This argument would suggest that
the disputants reactions to the third-party's presence may

have the opposite effect to that intended, resulting in greater
intransigence by the parties and reduced probability of a

compromise settlement.



CHAPTER THREE

A Simulation of the Effects of the Presence of a

Third-Party on the Process and Outcomes of Negotiation

But the tiger...the tiger...with them it's

your mere presence which upsets them

- Krespo Munanwaga (1979)
Ugandan exile

Introduction

There is one point of consensus in the American third-
party literature: the mere presence of an 'outsider', the
third-party, changes the behaviour of the disputing parties
(Rehmus, 1958, p.766). Peters suggests that his or her mere
presence forces the parties to reconsider their positions and
to merge their conflicting frames of reference. There is
however little attempt to explain why the presence of a third-
party affects the bargaining 'climate' and in what ways
behaviour is changed. There is in short no examination of the
meaning of the third-party's presence to the parties and it
is surely on their understanding of the significance of his
or her presence that the explanation of their changed behaviour
rests.

It is possible to derive two contrasting predictions of
how the presence of a third-party might affect behaviour.

(i) The third-party as the 'voice of reason'

The first argument is derived largely from practitioners
of mediation and claims that the third-party represents, to

the disputants, the 'voice of the community' (Cole, 1961, p.51).
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In consequence, both sides should adopt a position which
appears 'reasonable' to an outsider, since they cannot ignore
the 'moral authority' vested in him or her (Warren and
Bernstein, 1949). In the tripolar model of negotiation,
McGrath (1966) argues that the acceptability of a settlement
to the wider community is an influential force on negotiators'
desires to appear reasonable and to reach a compromise with
the opponent.

In the presence of a third-party, therefore, participants
should be more willing to adopt a 'problem-oriented', co-oper-
ative stance, and negotiations should result in more compromise
solutions, The presumed 'face-saving' role of the third-party,
discussed in Chapter Two, can be seen to be associated with
this line of reasoning. If 'public pressure', in the form of
outside intervention, is brought to bear on the parties,
negotiators can pass the responsibility for concessions on to
the third-party and thus compromise with the opponent without
appearing weak,

(ii) The third-party as 'evaluator'

If the third-party is, however, seen by the disputants
as invested with external status, he or she may be perceived as
fulfilling a primarily evaluative role (Cottreil, 1968). The
'temperate speech' and increased politeness, discussed by
Meyer (f960) and Peters (1958) respectively, may indicate the
greater formality resulting from the presence of a third-party.
It has been demonstrated in experiments by Morley and

Stephenson (1977) that the more formal the communication system,



the lower the occurrence of interpersonal exchange, and the
greater the attention given to the presentation and

evaluation of cases. Participants become more party-oriented

and positions more entrenched. Any aifferences in strength

of case, which are inherent in the situation, are consequently
more likely to become apparent. To the extent that the third-
party is seen to exert some control over the situation, party
representatives must convince him or her of the validity of their
bargaining position.

Following the argument through to its conclusion, the
presence of a third-party should result in a more competitive,
party-oriented stance, wi;h fewer compromise solutions and
more straight victories for one side,

One experiment which has measured the effects of a
silent observer on the process and outcomes of négotiation
(Belliveau and Stolte, 1977) offers some support to the latter
prediction. The presence of a third-party increased the
numbers of offers made in negotiation dyads, but had no effect
on the number of agreements reached. Increased attention to
the task may have resulted in an increased number of offers,
without affecting agreements. Belliveau and Stolte (1977) do
not examine the nature of'those agreements which were made.
Consequently no conclusions can be drawn about whether the
presence of an observer benefited one side or the other, or
in any way improved the quality of agreements. The number of
agreements reached is, at best, a limited indicator of the

effects of a third-party. The findings also demonstrate the
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potential value of a system of content analysis which
describes more of the debate than numbers of offers made:
the correlation (rho) between number of offers and agree-
ments was as low as .21. As long as participants have
sufficient background material to allow some discussion of
the issues, the content analysis system should be able to
account for the effects of the third-party's presence on .

process as well as outcomes,

The Significance of the Simulation

Given the limited knowledge of third-party intervention
and the conclusions reached in the preceding chapter on the
ambivalent attitudes of British managers and trade unionists,
the above discussion offérredw a clear starting point for the
analysis of the third-party rolé in collective disputes, The
examination of the effects of a silént observér on negotiation,
in the light of thé two viéws of the third-party as 'voice of
reason and forcé for compromise! or as 'evaluator', should
provide the first step towards explaining the psychological
significance of a third-party's presence for the parties.

The effects of the 'mere presence' of a third-party cannot be
measured easily in the field, where the third-party is unlikely
to be a passive observer and there are no obvious control
groups., The laboratory setting therefore allowed a simplfied
model of the réal situation to be created while maintaining

a realistic negotiation task, constructed after the 'role-

playing debate' paradigm (Morley and Stephenson, 1977).



In general, simulation of this type 'attempts to identify
the essential aspects of the task situation and to translate as
many as possible of these into experimental terms' (Morley and
Stephenson, 1977, p.43) with the aim of drawing conclusions which
will apply to the real world. The role playing debate itself
aims to simulate a collective bargaining situation which allows
conflict over inputs as well as over outcomes and which fequires
the participants to act as representatives of the particular
groups in dispute., Communication between the representatives is
unrestricted and the task materials, which are used as the_basis

for the debate, identify the terms of the particular dispute.

The Aims of the Present Experiment

The present experiment aimed to evaluate the effect of the
mere presence of a third-party on the process and outcomes of
negotiation. Two variables were manipulated: the status of the

third-party (Expert or Naive), and the strength of case

(management strong or union strong). The main prediction was
that the party with the stronger case would be more likely to win
when a third-party, particularly the Expert, constituted a third

member of the negotiation group. This and other expectations are

discussed in the following section.
" METHOD

The identity of the third-party, as understood by the
participants, is clearly an important factor contributing to the

effect of his or her presence, The 'status' of the third-party
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was therefore systematically varied between conditions. In the
'Naive' condition, the third-party was described as a third year
undergraduate attending as part of required course work. In the
'Expert' condition, on the other hand, the third-party was
described as a postgraduate student With experience in industrial
relations. In each case the observer was instructed to maintain
an interested but neutral attitude, avoiding eye-contact as far
as possible, The first expectation, following the argument in
the Introduction to this chapter, was that the presence of a
third-party, and especially The Expert; would result in a more
pronounced interparty orientation than would occur in the Alone
condition (Hypothesis 1).

The intérparty oriéntation should be manifested in the
process of debate and decision-making. This was examined using
Conference Process Analysis'(c.p,a;) (see Morley and Stephenson,
1977), a category systém désignéd for describing behaviour in
negotiation groﬁps; which is particﬁlarly sensitive to comparisons
bearing directly on the qﬁestion of the participants' concern with
the task as a représentativé of a party (see also Stephenson,
Kniveton and Moriéy, 1977, for an example of the detailed use of

this system in the description of an industrial wage negotiation*

* For further discussion of Conference Process Analysis see pages
108-112. |



In addition, the actual agreements reached should differ
between the experimental conditons. The presence of the third-
party and, in particular, the Expert, should encourage the
participants to achieve a solution which reflects the relative
strengths of case of the two parties in dispute. 'Strength of
case' was varied systematical]y; giving first one and then the

other side the stronger case. Settlements should reflect

relative strengths of case more in the 'third-party' than in

the 'alone' condition, this being reflected in a significant

interaction between third-party presence and strength of case

(Hypothesis 2).

Third-party Presence and Role Relationships

In this experiment subjects enacted the role of management
or trade union representative. Each participant should have
some conception of the behaviour typically attached to such

roles.
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The presence of a third-party may make participants more
conscious of their representative role, such that the differences
in their respective positions are made more salient than when they
negotiate alone. In this case, behaviour should become more
conventionalised, and reflect commonly held stereotypes about
management-union relationships. Stephenson, Ayling and Rutter
(1976) showed that when the role relationship was more apparent
(as in 'face-to-face' rather than 'audio-only! interactions),
students defending attitudes favourable to management were more
likely to take the initiative., In that experiment, as in this one,
such students were selected for roles according to their attitude
scores on standardized test of attitudes towards industrial
relations. The authors suggested that social class differences
between the two groups of management-oriented and union-oriented
subjects may have contributed to the interaction between role and
medium of communication, In this case, it was anticipated that
management subjects, possibly more accustomed to 'public speaking’',
by virtue of their social and educational background, would be
more likely to seek to validate their position as managers, by
taking the initiative, in the 'third-party' condition than they

would in the 'alone' condition. This would have the effect of

making victories for management less likely to occur in the

'alone' than in the other two conditions (Hypothesis 3).




" "PROCEDURE

Undergraduate students were given a short questionnaire
designed to assess attitudes towards industrial relations (see
Stephenson and Dewey, 1976). The results were used to select a
group of 18 students distinctly favourable towards trade unions
and a further 18 who were favourable towards management. These
were randomly paired to form 18 dyads, each dyad consisting of
one subject favourable towards management and another favourable
towards trade unions. The task of each pair was to come to an
agreed decision on a dispute affecting the 'Townsford Company',
Instructions were as follows:

Instructions

This is an experiment about industrial relations,

You have been. assigned the role of union (management)
representative in a mock industrial dispute., Please
read these thoroughly - you have 30 minutes study time,
You will then be asked to take your assigned role in
the negotiation, with another person, who has the
opposing role. You will have 30 minutes in which to
reach agreement with the opposing side, You may make
notes, during the study time, if you wish., You will

be able to keep both notes and information sheets

throughout,

Assignment as Company (Union) ‘Negotiator

You have been selected by the Townsford Company (the
Union) to represent it in its negotiations with the
Union, Negotiations for a new 2-year contract broke
down last week, You are to do the best you possibly
can to get a good settlement of the contract for the
company (union). It is essential to the company
(union) that the contract be settled in this bargaining
period, We realise that this involves compromises on
both sides, and you are appointed to carry out binding
negotiations for us.

Five major issués were negotiated - sick pay; hourly wage
rate; cost of living increases, night shift differentials, and
holiday pay. The participants recéived backgroﬁnd matérial
describing thé rates paid by othér firms, inledTng an average

for other industries in the country (the “going-rate').
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Data from an Independent Community Survey (last year)

The following table gives information on Townsford, four other
textile plantsand averages for non-textile industries in the

country.
skilled workers.

The Moss plant

and the Rose plant employ highly

Townsford Moss

Rose Baxter Kraft

Average for
other industries
in the country

No. of workers 100 300 90 150 300 60
Sick pay scheme 1/4 3/ 3/4 b/4 0 :
Hourly wage
rate 80p 83p 83 75p 77p 85p
Cost of living No comp. Yes Yes No Yes Half
increases full full comp. full compensation
comp. comp. comp,
Night shift :
differential =~ 2 4 5 b 1 4
Paid vacation 3 wks 3 wks 3 wks 3 wks 3 wks 3 wks for 1 year
for 1 for 1 for 1 for 1 for 1 4 wks for
year year vyear vyear- year- 15 years
L wks
for
20yrs

Issues for Bargaining

1. Sick Pay Scheme

Past contract:

state benefit

Company pay 1/4 of normal wages minus

Union demanded that company make up wages in full,
Company refused to pay more than 1/4 of difference.

PROPORTION OF COMPANY PAYMENT

COMPANY

2/4 3/4 L/

1/4
Total money O
value per
2 years
2. Mages

Past contract:

12,000 24,000 36,000

80p per hour

Union demanded an increase of 8p per hour.
Company refused outright.

UNION



INCREASE PER HOUR

COMPANY 00 01 02 03 ok 05 06 07 08 UNION

Total 0 2000 L4000 6000 8000 10000 12000 14000 16000
money
value
per 2
years

Sliding Pay Scale to conform to Cost of Living
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Past Contract: pay scale is fixed through the terms of the contract.

Union demanded pay increase in proportion to increase in the cost
of living. Company rejected outright.

No Quarter Half Three- Full

compen- compen- compen- quarters compen-

sation sation sation compen- sation

sation

COMPANY UNION
Total 0 5000 10,000 15,000 20,000
money
value
per 2
years

Night Shift Differential

Past Contract: an extra 2p per hour is paid for night work.

Union demanded a 2p increase to 4p per hour,
Company rejected.

" INCREASE PER HOUR
COMPANY O > S I 1. .2 2% .3 3% L UNION

Total 0 250 500 750 1000 1250 1500 1750 2000

money
value
per 2
years

Vacation Pay

Past Contract: 3 weeks paid vacation for all workers with one
year's service,

Union wanted 4 weeks paid vacation for workers with 10 years of

service,
Company rejected.

COMPANY. 3 ks for 1 3 wks for 20 b wks for 15 4 wks for 10
' yrs service yrs service yrs service yrs service

Total 0 500 2000 5000

money
value
per 2
years

UNION
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In addition, Background Information, which constituted the mani-

pulation of 'strength of case', was provided as follows:

4Union Strong Case

Towns ford Textile Company - Background Information

The Townsford Company is a small textile company located in a large
northern town. Townsford is highly respected for its quality work in
the dyeing and finishing of raw woven fabrics. 1t employs approx-
imately 100 men. Townsford's men are among the most skilled to be
found in the area.

The general business conditions of the town are good and the finan-
cial conditions of Townsford are stable. Townsford is operating at
full capacity and has a six month backlog of orders. Profits are
not as high as at previous times, however, since the company has not
raised the prices in several years in order to maintain a good
competitive position with other sections of the industry. The
company has been able to maintain a 6% shareholders' dividend and
has made recent purchases of more modemequipment, Consequently,
with the co-operation of the union, restrictive and protective
practices, eg over-manning, interdepartmental transfer and task
flexibility, were decreased.,

The personnel policies at Townsford are not the most modern but

are average for the plant size, The past president of the company,

who retired three months ago, valued the reputation of Townsford as

a 'good place to work'. His successor is viewed with some suspicion
by the workers, due mainly to his statements. about changing more of

the work procedures to achieve greater efficiency.

. For the last 25 years, a majority of the employees have been members

of the union. Relations of the union with the company, for the most
part, have been quite good with grievances promptly discussed and
settled. The first strike occurred, however, three years ago and
lasted 15 days. The workers lost the fight for a sliding scale wage
based on increases in the cost of living index but did get the sick
pay scheme, a 2 pence per hour wage differential for nlght shift
workers and several other minor fringe benefits.

Townsford's wage scale of 80p per hour compares unfavourably with most
other textile firms; it is considerably lower than those textile firms
which employ workers of equivalent high skill and produce a similar
high quality product, Wages in the industry have not increased in
proportion to increases in the cost of living or increases in other

industries,

Despite occasional small wage increases, over a period of years
Townsford's workers have slipped from a relatively high pay scale

to a position roughly equivalent to that of lowly skilled workers

in other industries. This has caused some unrest among the workers and
there is some danger of the workers shifting into these other higher
paying industries. Unemployment is below normal in the area, and

it has been difficult to obtain replacements who meet the skill

requirements at Townsford,

Townsford gives seven paid holidays and three weeks of paid vacation
to all workers with at least one year of service. The company also
pays some sick pay contributions and grants other fringe benefits.
More detailed information on Townsford and other firms may be found
in the table that accompanies this background information.



The three year contract has now expired. Negotiations for a
further two year contract broke down in the final week with both
sides adamant in their positions. The only agreement reached

was that each side would select a new bargaining agent to represent
it, scheduled to meet today (the day before the strike) in an
attempt to reach a quick solution and avoid a long strike.

Management Strong Case

Townsford Textile Company - Background Information

The Townsford Company is a small textile company located in a large
northern town. Townsford is respected for the consistent quality
of its work in the dyeing and finishing of raw woven fabrics. It
employs approximately 100 semi-skilled men,

General business conditions of the town are good, but the financial
conditions of Townsford are increasingly unstable., The backlog

of orders has fallen, while profits have decreased with the rising
costs of raw materials and transport. ‘

The company has raised its prices to cover a recent wage increase,
but is unable to pass full costs on to customers, if it is to
maintain a competitive position with other sections of the industry.
If the Union would co-operate with the company in the purchase and
manning of more modern equipment, improvements in efficiency would
in the long-term aid the company's financial position, The Union
have, however, refused any discussion of re-organisation and
consequent reduction of restrictive practices.

The personnel policies at Townsford are not the most modern but
are better than those of most plants of the same size. The past
president of the company, who retired three months ago, valued
the reputation of Townsford as a 'good place to work', His
successor intends to continue with the same objectives,

For the last 25 years a majority of employees have been members

of the union, Relations of the union with the company have been
quite good, with grievances promptly discussed and settled. The
first strike occurred, however, three years ago and lasted 15 days.
The workers did not get a sliding-scale wage based on increases in
the cost of living index, but obtained an hourly wage rate
increase, a sick-pay scheme, a 2p per hour wage differential for
night shift workers and several other fringe benefits.

Townsford's wage scale compares very favourably with most other
textile firms, It is 4% below textile firms which employ workers
of a higher level of skill, producing a higher quality product,
but ranks higher than firms employing workers of a similar level
of skill. Wages in the industry have increased in proportion to
increases in other industries, and, to some extent, with increases

in the cost of living.

With fairly regular wage increases over a period of years,
Townsford's workers have remained on a high pay scale, relative
to that of lowly skilled workers in other industries.

Unemployment is at an average level in the area: it should not be
very difficult to obtain replacements of similar skill, Management
are, however, reluctant to dismiss employees of some years standing.

39
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Townsford gives seven paid holidays and three weeks of paid
vacation to all workers with at least one year of service. The
company also pays some sick pay contributions and grants other
fringe benefits., More detailed information on Townsford and
other firms may be found in the table that accompanies this
background information.

The three year contract has now expired. Negotiations for a
further two year contract broke down in the final week with
both sides adamant in their positions. The only agreement reached
was that each side would select a new bargaining agent to
represent it, scheduled to meet today (the day before the strike)
in an attempt to reach a quick solution and avoid a long strike,
The effectiveness of the manipulation of strength of case was
determined in advance by successively re-writing the material until
independent groups of subjects rated the respective information as
more favourable to the Union or to the Management, respectively,
The 18 dyads were randomly allocated to one of three third-

party conditions as follows:

Expert Observer - in this condition the observer was

described as an experienced postgraduate student who had considerable

knowledge of industrial relations, and who would like to sit in on

their discussions.

Naive Observer - In this condition the observer was described

as an undergraduate student who would like to sit in on their

discussions.

Alone - In this condition the subjects came to their decisions

with no other person present.
The six dyads: in each condition were randomly allocated to
three Strong Union Case and three Strong Company Case conditions.

~All sessions were audio taperecorded, and recordings later

transcribed in full,
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RESULTS
The outcomes are presented in Table 1 in terms of
deviations from the going-rate (i.e. the company average

figure) summed across all five issues.

Effectiveness of Experimental Manipulation

The manipulation of strength of case appears to have
been effective, the unions averaging £5,917 EEEXE the
going-rate when their case is strong, but conceding an
average of £2,750 below the going-rate when the management
case is strong. Employing Mann-thtney U test, this
difference reaches statistical significance in the Alone

condition at the 5% level, and over all conditions at the

10% level.

Does the presence of a third-party assist the party with

the stronger case (Hypothesis 2)

There is a distinct lack of evidence for the expected
interaction between third-party status and Strength of Case.
It was expected that the presence of an Observer would
exaggerate the effect of Strength of Case. Unfortunately
for the hypothesis, the Alone condition finds most impressively
for the unions in both Union Strong and Management Strong

conditions, and the Expert condition shows least difference



TABLE 1 Setthment-points summed over the 5 issues, and

expressed as deviations from the

in 18 dyadic negotiation groups

'going-rate'

42

Third=-party status

Strength of (ase Naive Observer Expert Cbserver Alone
; ' 9 _ -——'-)L&u:uému
Management strong -13,000 E:::::]..] ,500 x 1,000
it ) [
- 1,500 ' 9,500 6,000
250 |- 9,000 1,500
I
- —t> CEe mEAN
Union strong 6,500 ' 4,000 =% 15,500 o’
[T, ' ]
23,250 '-11,000 10,500
0 '- L 000 8,500
!
X
Management strong -£2,750
Union strong £5,917
Naive observer 2,583
Expert observer - 5,000
Alone 7,167
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between Management and Union Strong case conditions.

Although the Strength of Case manipulation was effective,

there is no evidence for its differential effectiveness

in the presence of a third-party.

Does the presence of a third-party influence which side

will be victorious? (Hypothesis 3)

The discussion of the findings of Stephenson, Ayling
and Rutter (1976) suggested that the third-party presence
should induce the management representatives to assume a
more authoritative role, and, hence influence the outcome
in favour of the management side. This did in fact occur.

In the Alone condition, the unions consistently scored

above the 'going-rate' - to the tune of more than £7,000 on
average - whereas in the two -Observer conditions, and
especially in the Expert Observer condition, management were
considerably more successful, the average {n the Expert
groups being £5,000 below the 'going-rate' (see Table 1).
Again employing Mann-Whitney U, the six groups in the Alone
condition score significantly higher (p =05) than those in
the two third-party groups combined, and significantly higher
than those in the Expert condition (p =.021). The Alone

and Naive Observer conditions differed at only the 10% level
of significance. In this experiment, the presence of an
external observer strengthened the hand of management

regardless of strength of case, thus supporting Hypothesis 3.
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Do the third-parties increase orientation to presentation

of party positions? (Hypothesis 1)

The outcomes of experimental negotiation groups have
rarely been effectively related to the process of decision-
making. In this case the results of applying Conference
Process Analysis (c.p.a.) categories to the negotiation
transcripts are examined, and considered in the light of
the principal findings with respect to outcomes.

CPA provides two sets of rules, first for dividing
transcripts into Acts, each 'act'making a single 'point',
and a second set for classifying each act according to

its Mode, Resource and Referent (see Morley and Stephenson,

1977, Chapter 10). The version employed in the simulation
is portrayed in Figure 1. Following Longabaugh (1963), each
act is categorised according to the'meaning of the act for
the . . . relationship as a relationship' (p.324).

The Mode dimension indicates how information is

exchanged; the Resource dimension indicates the function of
the information and the Referent dimension indicates who is
being (explicitly) talked about or referred to.

The use of c.p.a. categories is illustrated in the

following hypothetical exchange:
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A. Perhaps it would be best if we agreed to

treat this negotiation as a package deal.
B. I think that's a reasonable suggestion.

A. On second thoughts, no. Wouldn't it be

best to examine each issue one by one?

A. Trust you to suggest -that. It's to your
advantage.
A. OK. Let's just split down the middle on

every issue.

MODE RESOURCE REFERENT

. Perhaps it would be best

if we agreed to treat

this negotiation as a

package deal. Offer Procedure Both persons

1 think that's a .

reasonable suggestion Accepts Procedure Self
. On second thoughts, no. Rejects Procedure No referent
. Wouldn't it be best to

examine each issue one

by one. Seeks Procedure No referent
. Trust you to say that. Offers  Acknowledge- Other

ment minus

. It's to your
advantage Offers  Acknowledge- Opponent

ment minus

. 0K Accept  Acknowledge- No referent
ment minus

. Let's just split down

the middle on every
issue. Offers Settlement Both persons

point



- Conference Process Analysis (CPA) categories
employed in the classification of each 'act'
(after Morley & Stephenson, 1977) in the

simulated negotiations.

FIGURE 1
MODE

I Offer
2 Accept
3 Reject
4L Seek

RESOQURCE

Structuring Activity

1 Procedure

OQutcome Activity

2 Settlement-point
3 Limits

L Positive
consequences of
outcomes

5 Negative
consequences of
outcomes

6 Other statements
about outcomes

Acknowledgement Activity

7  Acknowledgement
Plus

8 Acknowledgement
Minus

Information Activity

9 Information

REFERENT

No referent
Self

Other

Party
Opponent

Both persons

46
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oo

Incidence of c.p.a. Acts : a further test of the

effectivenss of Experimental Manipulation

Asa further indication of the effectiveness of the
strength of case manipulation, the total incidence of
c.p.a. acts was examined. Strength of case had a marked
effect. When the union case was strong, the shop
stewards contributed 56.0% of all acts, management only
L4.0%. With a strong management case, this figure rose
to 53.9% and that of the union fell to 46.1%, the differences

being statistically significant beyond the 5% level.

Overall Effects of third-party presence

In the Introduction to this Chaptgr two strands of argument,
resulting in contrasting expectations about the effects of
the presence of a third-party were discussed. The first
approach, derived largely from those in the practical business
of mediation, suggested that the effect of -a third party should
be to make participants more 'reasonable', The other, derived
from laboratory studies by Morley and Stephenson (1977),
suggested that the presence of the third-party should reduce
the salience of interpersonal exchange and, hence, increase
the inter-party orientation of the negotiation group, resulting

in fewer compromises and greater intransigence. The term

*N.B. Two sessions were recorded so poorly that no transcript
was available for analysis. Results are, therefore,
based on 16 negotiations only.
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'inter-party orientation' indicates the concern of the
participants with being effective representatives, at the
expense of maintaining harmonious personal relationships with
other group members. Morley and Stephenson (1977),
Stephenson, Kniveton and Morley (1977) and Stephenson, Ayling
and Rutter (1976) have discussed the differences that exist
between interaction in situations which favour interpersonal
and those which favour inter-party exchange. It is
suggested here that the third-party will increase the
representatives' awareness of their role obligations,
resulting in increased emphasis on the exchange between
parties, at the expense of the interpersonal relationship.
On the basis of results obtained in the studies cited
above, deductions were made about the correlation of each
c.p.a. category with task orientation, and predictions then
made concerning the association between each c.p.a. category
and third-party presence. Table 2 lists these predictions.
In general third-party presence is expected to result in
increased emphasis on the representative role (e.g. use of
Party and Opponent as referents), increased belligerence
(e.g. use of Limits, Negative Consequences of Outcomes, and
Acknowledgement minus as Resources, and Reject as a Mode)
and increased attention to the presentation of case, and
probing of the opponent's case (e.g. use of Modes - Offer,
Seek; and Resource - Information). Conversely, third-party
presence should decrease interpersonal considerations (e.g.

use of Referents - Self, Other and Both Persons; and use of
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“Resource - Acknowledgement plus) and decrease movement
towards a conclusion (e.g. use of Resources - Procedure
and Settlement Points; and use of Mode - Accept).

In 12 out of the 18 instances, both Naive and the
Expert observers had the predicted effect, i.e. those groups
negotiating in the presence of an observer had a higher or
lower incidence of the c.p.a. category than the Alone groups,
as predicted in Table 2. The exceptions were Modes - Offer,
Reject and Seek; Resources - Limits and Acknowledgement plus;
and Referent - Self. Of these, only one (Acknowledgement plus)
indicated the reverse trend to that predicted in both observer
conditions, The overall pattern, however, was clearly in the
expected direction, with twice as many categories (12) fulfilling
expectations as would be expected by chance (6).
This yelds a chi-square of 11.86 (2df; p<.01). The Referent
dimension, in particular, points to the increased inter-party
orientation in the third-party conditions, |3 the Alone condition
there was less reference overall to persons and parties, and what
reference there was tended to persons. In the third-party
conditions, on the other hand, references tended towards the
Parties. Differences in the Mode dimension showed greater
positive response in the Alone condition (increased use of
Accepts) . and on the Resource dimension those negotiating in
the presence of a third-party were more inclined to criticise
(Acknowledgement minus, Negative Consequences of Pfoposed
Qutcomes), wheréas the Alone groups were more constructive

(Positive Consequences of Proposed Outcomes).,



TABLE 2 Predicted and obtained association of CPA categories

with presence of third-party

Predicted Positive : Predicted Negative
Association Result Association Result
Modes Offer * Accept *3
Reject *
Seek *
Resources Limits _ * Procedure ¥
Negative consequences *% Settlement-point *

of outcomes

Acknowledgement x% Acknowledgement -
minus plus:

3+
*

Information

Referents Party Hx
Opponent ** Self *
Other

Both persons

CODE:

*9 Both Third-Party (Expert and Naive) conditions differ from
Alone condition in predicted direction.

* One Third-party condition differs from Alone condition in
predicted direction.

- Neither Observer condition differs from Alone condition in

predicted direction.



'Procedure' has frequently been shown to be associated with
a joint problem-solving approach to the business in hand (see
especially Stephenson, 1978; and Stephenson, Kniveton and
Morley, 1977), and the increased incidence of Settlement Points
and Other Statements about Outcomes in the Alone condition may
indicate a greater readiness to reach agreement than in the
third-party condition. In the presence of a third-party, parti-
cipants seemed to 'talk around' the issues (increased use of
information). The (unexpected) increased Acknowledgement plus
probably indicates an increased formal politeness in the third-
party condition. The overall pattern suggests that, by
increasing the emphasis on participants' obligations to
represent a party position, the presence of a third-party
stresses the existence of the inter-party conflict, and makes
a more personally oriented, problem-solving approach to the

issues less likely to occur.

Further c.p.a. analysis of the Interactions between

presence of a Third-Party and Role

Although the overall pattern of results indicated that the
presence of third-parties could, if anything, enhance the
dimensions of the conflict between parties, ANOVA showed no
statistically significant differences between conditions on
individual c.p.a. categories. There were, however, a number of
statistically significant interactions which, although not
specifically predicted, were sufficiently interesting to merit

some tentative discussion.

51



One of the principal determinants of outcomes concerned
tﬁe apparent effect of the observer, especially the Expert, on
the balance of the relationship between the parties.

Observers increased the success of management, a finding thought

to be partly due to a heightening of management's conventional
'leadership' role when under public scrutiny. |s there any
evidence for this in the c.p.a. results? There was some

evidence (not statistically significant) that role differentia-
tion was increased in the presence of a third party. Management
became more critical and less conciliatory, whilst the union
representative moved in the opposite direction, in a number of
instances. For example, the union representatives made more

use of Acknowledgement plus (i.e. 'praise' and 'respect')

directed towards management in the third-party conditions,

whilst management representatives made less use of such statements.
With respect to Negative Consequences of Proposed Qutcomes -
statements concerning the disadvantages of proposals - the union
side tended to decrease this form of belligerance when a third-
party was present, whereas the management representatives
increased such behaviour, and the Positive Consequences of Proposed
Outcomes category showed the reverse pattern.

Further evidence for role differentiation when exposed to
third-parties comes from two highly significant three-way interac-
tions. These indicate that Strehgth of Case may affect tactical
adaptation to the third party's presence. The use of the Reject
mode is of interest, in relation to changes made by management

between the Alone and the third-party conditions. The patterns of
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_TABLE 3 Percentage of CPA acts classified as Mode: Reject, calculated
separately for Management and Union contributions in
different third-party conditions according to

Strength of Case

Third-Party Union Strong Case Management Strong Case

Status Mgmt. Union Mgmt, Union
Naive L.L6 2.98 0.20 1.38
Expert 0.78 3.32 1.35 0.76
Alone 1.92 1.42 0.80 2.66

Analysis of Variance: Mode - Reject

Source SOS DF VE F - DF2 P

A 12.7711 1 12,7711 2.32 10 . 0.15830
B 2.8566 2 . 1.4283 0.26 10 0.77609
C 1.9890 1 1.9890 2.28 10 0.16203
AB 11.8083 2 5.9041 1.07 10 0.37773
AC 0.7520 1 0.7520 0.86 10 0.37510
BC 1.7458 .2 0.8729 1.00 10 0.40175
ABC 13.6455 2 6.8228 7.82 10 0.00903

A - Strength of Case .
B - Observer Presence/Absence

C - Management/Union Role
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change are quite different depending on which party has the
stronger case, and the direction of change depends on the
status of the third-party. When the union had a strong case,
management rejected their proposals consistently if the
observer was Naive (x=14,46) but adopted the reverse

strategy when the observer was said to be an Expert (x= 0.78).
"Naivety' and 'Expertise', however, elicited quite the opposife
trends when management itself had the strong case.

This indicates that participants in the two roles are

affected differently by the presence of a third-party, and that

these differences vary according to the status of the third-party.

The picture is further elaborated by two more three-waf interac-
tions. Table 4 shows the incidence of Resource Limits, that is
statements which 'set limits' to an agreement without making .
a specific proposal of a settlement point. Limits are frequently
employed as an excuse for.intransigence: e.g. statements to the
effect that 'it is the Board' or 'the workforce' who insist on a
particular figure: the negotiator's hands are tied. It is
interesting to note first the difference between the two manage-
ment conditions in the Alone groups. When management had the
upper hand they were more likely to set limits (;? 5.50) than
when the union was strong (x=1.60). This picture changes in the
presence of a third party; then, given a strong case, the
management representatives showed the reverse pattern. The
presence of the third-party made them less likely to set limits,
i.e. they exploited their advantage less in the presence of a

third-party. On the other hand, when the union had the stronger



TABLE 4 Percentage of CPA acts classified as Resource:

Union contributions, in difference Third-Party

Limits calculated separately for Management and

conditions according to strength of case.

Third-party Union Strong Case Management Strong Case
Status Mgmt. Union Mgmt, Union
Naive 6.53 1.89 3.08 6.25
Expert 3.45 L.24 1.39 2.23
Alone 1.60 3.14 5,50 3.03
Analysis of Variance. Resource: Limits
Source S0S DF VE F DF2 P
A 0.0824 1 0.0824 | 0.01 10 .94325
B 14,0101 2 7.0050 0.45 10 64811
c 0.1249 1 0.1249 0.03 0 87478
AB 20.4314 2 10.2157 0.66 10 .53764
AC 3.1873 1 3.1873 0.67 10 .43303
BC 3.5227 2 1.7614 0.37 10 .70062
ABC 46.2784 2 23.1392 4,84 . 10 .03380

A - Strength of Case

B - Observer Presence/Absence

C - Management/Union Role



case, the third-party presence seemed to encourage management
répresentatives to adopt this particular form of intransigence,
and the incidence of Limits increased.

Table 5 portrays the results for the use of Referent Self.
The Referent dimension is used only when a person or party

involved in the negotiation is explicitly referred to in the

act, and 'self' is coded only if the act contains no other
referent. Use of the Referent dimension has in the past been
shown to be a useful indicator of task involvement and conflict,
with references to Party (one's own side) and Opponent (the

other side) being particularly good indicators of the involvement

of the negotiators as party representatives (Morley &

Stephenson, 1977). |Inspection of Table 5 shows that variation
in the union representative's behaviour largely accounted for
the statistically significant interaction. When the union
representative had the stronger case, he was more 'self-
opinionated' when Alone, whereas when faced by strong
management, he became more self-opinionated in the presence
of a third-party, especially the Expert.

In summary, it is clear that for both management and
union representatives their response to one another, and to
differences in their relative power positions, was determined,
at least in part, by the presence and status (expert or naive)
of a third-party. In general, managemént differentiated more
- acted more strategically - between conditions. But the most

important finding is that the significance of their role

relationship was changed by the presence of a third-party.
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TABLE 5

according to strength of case.

Percentage of CPA acts classified as Referent: Self,
calculated separately for Management and Union

contributions, in different third-party conditions

Third-party Union Strong Case Management Strong Case
Status Mgmt. Union Mgmt. Union
Naive 5.47 8.64 5.27 9.16
Expert 8.43 7.82 8.74 12.65
Alone 5.11 17.12 6.81 5.89
Analysis of Variance. Referent: Self
Source S0S DF VE F DF2 P
A 3.5380 1 3.5380 0.15 10 0.70621
8 28.0548 2 14,0274  0.60 10 0.56914
c 98.5321 1 98.5321 10.18 . 10 0.00964
AB 71.8784 2 35.9392  1.53 10 0.26349
AC 12.6501 1 12.6501 1.31 10 0.27954
BC 19.4389 2 9.7194 1.00 10 0.40043
ABC 108.2700 2 54,1350 5.59 10 0.02342
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SUMMARY and CONCLUS IONS

1. The mere presence of a third-party, especially an
expert, is sufficient to change the agreements reached

by negotiation groups.

2. The presence of a third-party does not necessarily
favour the party with the stronger case. There was no
evidence for the expected interaction between third-

party presence and strength of case in the present
experiment.

3. The main effect of the third-party was to increase
the salience of the role relationship between the
participants, in this case strengthening the position

of the management role. This is reflected in a tendency
for management representatives to improve their
performance in the third-party conditions.

L. There was evidence to suggest that the importance

of the interpersonal relationship was reduced in the
presence of a third-party, which, compared with the Alone
condition, resulted in increased emphasis on the dis-
agreement between parties and less concern with co-operative
problem-solving.

5. Conference process analysis suggested that the effect
of the third-party's presence on role relationships varies

in complex ways according to strength of case.

The participants in this experiment clearly interpreted
the presence of the third-party as primarily evaluative in

nature not as encouraging ‘'reasonableness' and compromise.
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The effect is more pronounced when 'expert' status is
attributed to the observer, which it may be conjectured is
similar to that status traditionally attributed to the
third-party. The significance attached to the observer
emphasised the inter-party dispute, increased task-
orientation and differentially affected the performance
of management and union roles, benefiting the management
side,

The result is surprising, since it contradicts the
common belief that the third-party has an ameliorative
influence on unresolved conflict..

The generality of the result is of course open to
question, The simulation examined only the simplest
aspect of the third-party's role and its significance for
inexperienced 'negotiators', who may be more susceptible
to impressions of being evaluated than practising
negotiators. In reality, the third-party generally assumes
a more active part in proceedings and the decisions
reached have long-term consequences both for the relation-
ship between party representatives and for their
constituents.

Nothwithstanding the realistic nature of the task
materials, the extent to which all relevant aspects of the
behaviour of representatives is reproduced in the simulate
system is uncertain (Nicholson, 1970; Morley & Stephenson,
1977). The nature of the exercise may mean that the

participants act, not as party representatives, but as



individuals bargaining with other individuals.

The already complex results of the present experiment,
combined with lack of knowledge of actual practice served
to raise serious doubts about the value of further
experiments at this stage. Would these merely be
'experiments in a vacuum', departing further and further
away from any significance for the real world context which
they attempted to simulate?

Whilst experimental studies have the advantages of control
and (relative) simplicity, the researcher did not feel
confident that any model of third-party intervention,
constructed on the basis of simplified relationships
observed in the experimental setting, would be easily
generalisable to other contexts. If such an analytical
approach was used it would be essential to create a model
which could also account for the factors affecting the
relationship between the simulate system and the real world.
(See also Druckman, 1973). Without a reasonable knowledge
of the industrial context in which third-party intervention
operates the possibility of creating such a model seemed
remote. It would seem more useful to devise experimental
studies which have a clearly specified relationship to the
original social context and which can therefore explore more
precisely the relationships between apparently influential
factors in that setting. Experimental social psychology
alone, without the links with the context of interest, is
likely to produce an unnecessarily restricted understanding
of the factors influencing process and outcomes in industrial

disputes. In concentrating on the methods of the laboratory,
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however elegant the experimental design, it is also
possible to adopt an overly narrow approach to the
choice of materials, settings and measures, again
harming the generality of experimental findings. Field
study, in combination with experimental simulation,
seems to offer a fuller and more differentiated under-
standing of the dynamics of industrial disputes and
negotiation, promising as it does a greater variety of
situations, cases and measures.

The experimental results gave a clear indication of
the significance of the third-party's presence .for the
role relationship between the negotiators, who behaved
as if they expected their performance to be evaluated.
This resulted in an emphasis on the inter-party orientation
of the debate and greater concern with the presentation
of case than with the maintenance of harmonious personal
relations. The status of this finding, wh{ch went against
common expectations, would remain uncertain without
extension to fieldwork. |In practice, the evaluative role
of the third-party is most closely linked to arbitration,
where the third-party is traditionally regarded as performing
a semi-judicial function. The significance of the
experimental findings could therefore be further examined in
relation to arbitration, which also provided a reasonably
public, and consequently less sensitive, forum for research

than conciliation/mediation.



CHAPTER FOUR

The Functions and Process of Industrial Arbitration

Introduction - The Traditional View of Arbitration

Arbitration is usually described as a semi-judicial, evaluative
process, where the parties to a dispute surrender their responsibility
for its resolution to a disinterested third party. For this reason it
has been treated as qﬁite distinct from negotiation, where the
responsibility for the decision rests on the parties (Morley and
Stephenson, 1977; Magenau and Pruitt, 1979). The arbitrator is
expected to listen impartially to the arguments of both sides and,
on the basis of the evidencé put forward, decide the issue between
them,

This chapter qﬁestions the validity of the typical image of
arbitration and suggests that a more comprehénsive understanding can
be developed if it is viewed in the context of different models of
negotiation,

The common view of arbitration as a judicial process does
however serve a particular purpose., Its acceptability as a method
for the resolution of disputes, is dependent on the perceived
impartiality and fairness of the process. |If the arbitrator's
decision appears to be politically motivated or otherwise biased,
the parties have no compelling reason to abide by it, and no reason
to end their dispute. Consequently it should not be surprising if

practitioners and officials, concerned to maintain the credibility
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of arbitration, emphasise its evaluative character and stress that
.it is possible, in industrial relations or other contests, to make
an impartial judgement of the intrinsic merits of the case,.

The arbitrators themselves must be above suspicion: as Lord
Amulree (1929), first President of the Industrial Court, pointed out,
the reasons given for thé failure of arbitration in the latter part
of the nineteenth century centred around the competence or
incompetence of the arbitrators. They were chosen, he said, from

'what has been described as the ''educated and professional

classes'., This did not mean that they were necessarily

biased, but it rendered them liable to that suspicion on

the part of the work people'. (p.54).

John Lockyer (1979); Director of Arbitration at the British Advisory
Conciliation and Arbitration Service (ACAS), comments that the
parties' statements of case should consist of reasoned arguments,
'based on irrefutable facts' (p;7l), in order to allow the third-
party to exercisé his or hér skill in reaching a fair decision,

J.R. Clynes, once a practising arbitrator, quoted with approval by
Lord Amulree and ré-qﬁoted by Lockyer(1979), stated that the
arbitrator should be a person of

'known impartiality, judicially minded and capable

of estimating evidence and reaching a reasonable

decision according to the revealed facts of the case'

(Lockyer, 1979, p.57).

Arbitrators prefer to present themselves as having a specially
skilful approach to the issues in dispute, thus establishing their
authority over the parties. Although the trade union experience would
suggest that compromise ('splitting the difference') is the most
common outcome of arbitration (Jenkins and Sherman, 1977), arbitrators

themselves frequently dismiss the compromise option as an inadequate

display of their skill and resolve (Lockwood, 1355 ; Lockyer, 1979).



Continual compromise, it is feared, would appear unprincipled and
would therefore be damaging to the status of arbitration,

In the past, examination of the consistency and impartiality
of arbitration decisions has been made difficult by the third-
parties' traditional reluctance to give reasons for their decisions.
Such a practice, it is argued, may give rise to theeolution of a
body of 'case law', which would seriously damage the perceived.
'flexibility' of arbitration. In the 1977 Annual Report of the
Central Arbitration Committee, however, Sir John Wood argued that
it was necessary to give reasons; in order for the parties to see a
consistent pattern emerging from décisions on similar issues. The
most common arguments used for not giving reasons, apart from the
reluctancé to creauaprecendents; are, first, that such reasons may
be seen as invalid by the parties and; rather than settling the
dispute, may serve to refﬁel it. Second, in the case of an
arbitration tribﬁnal, members may réach the same decision for
different reasons. Présumably the reasoning which lies behind
these arguments again concerns thé arbitrators' fears of undermining

the parties' faith in the impartiality and fairness of the process.

Arbitration as a Political Process

Those presenting arbitration as an evaluative, semi-judicial
process have usually been the officials or practitioners of arbitration.
Other writers have not been convinced that arbitration can be 'neutral!

even if arbitrators could be impartial., The debate about arbitration
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has therefore chiefly concerned the issue of whether it performs

a judicial function, producing decisions based on the merits of the
case, or whether it is a political process which serves to maintain
an existing status quo.

The political aspects of the process are pointed out by Hyman
(1972b), who comments that the choice of arbitrator and the
principles applied, by him or her, to the 'facts', in reaching a
decision, can be a potentbasis for dispute in their own right.
Wight-Bakke and Kerr (1948) characterise arbitration, not as an
authoritative dispensation of justice, but as an instrument of
collective bargaining: the arbitrator cannot

'depart so far from a...compromise, consistent with

the respective power and desires of the parties,

that one or the other of them will be likely next

time to prefer open hostility to peaceful settlement'

(p.u8Y) '

Arbitration is Inevitably a political process in the sense
that its decisionsare based on certain principles drawn from the
social context in which collective bargaining takes place. To the
extent that conflict exists between employer and employees about
the proper rate for the job and other terms and conditions of
employment, there is also room for argument about the principles
to be applied in deciding any particular dispute. Even the
application by the arbitrator of the common concept of a 'fair wage'
is far from straightforward, Lockwood (1955) points out that

'notions of what is fair and just for each particular group

are sufficiently indeterminate so that even the strictest

attempt to define wages differentials rationally (according
to their economic and social justification) gives leeway

for interpretations that vary fundamentally with the

di fferent conceptions that (those) groups have of their own

social role and that of others, or else proves unacceptable

because its determinateness ignores precisely these
evaluations' (p.343).
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It is on this basis that the contribution of arbitration to
industrial relations has generally been described as the maintenance
of an existing status quo, with respect to a particular group of
employees in a particular industry, Arbitrétion, Lord Amulree (1929)

argued, moves

'in the rear rather than in the van of reform.. lts
function is rather to peg down and mak'e secure gains
which have been won...and not itself to lead the

advance' (p.186).

Fair wages legislation which provides the union with a right to
unilateral arbitration; has génerally aiméd to protect the lowest paid
and most poorly organized, sﬁch that the arbitration award, decided on
the basis of comparisons with similar groups, becomes a substitute for
negotiated terms and conditons of employment already gained through
collective bargaining by thosé other groups.

No matter how closely arbitration may aim to approximate to a
judicial process involving the impartial evaluation of arguments in
the light of éstablfshéd principlés; the industrial third-party must
inevitably consider thé implications of any decision for the longer-
term relationship bétwéén the parties. This might be described as
the 'expediency' factor in any decision (Guillebaud, 1970) or the
choice of an awara according to thé arbitrator's understanding of what
will work in practice; rather than what might be suggested by a strict
consideration of the merits of thé case; 'Expediency' in general
appears to mean the arbitrator's éstimate of what the parties would
probably have settléd for; withoﬁt his or her intervention, thus
departing soméwhat from the imagé of arbitration as a purely evaluative
or judicial procéss; Thé so-called 'economic' considerations taken

into account by the arbitrator, which usually include notions like (1)



the employer's ability, in terms of company profits, to meet union
demands or (2) the 'going-rate' of pay for the job in que;tion, are
inevitably controversial. When such principles are involved in the
determination of an award, perhaps it is not surprising that the

reasons for the decision are either not given or only hinted at.

The Relationship Between Arbitration and Collective Bargaining

The ‘political’ versus 'judicial' argument relating to
arbitration bears a surprising resemblance to the wider debate on
the nature of collective bargaining. Both arbitration and
collective bargaining have been described as inherently conservative,
lacking the potential for furthering social change and redressing
inequalities.

It has been argﬁéd that psychological modelg of negotiation
(e.g. Deutsch, 1973); by déalfng with abstract situations removed
from the social context, have treated conflipt as value-free and
a-political, the résﬁlt of mishnderstandings and poor communication
between individuals, Social and ideological conflict becomes a
disruptive factor which merély delays mutual accommodation and
settlement, Critics havé argﬁéd that reséarchers should recognise
the existence of a non-reducible, ideological conflict which
exists between groﬁps in society (Muscovici, 1972; Billig, 1975),
suggesting that bargaining can only be understood in its political
context, Indeed, It often seems that the resilience of collective
bargaining frameworks residés in their conventions for avoiding
the expression of fﬁndamental ideological differences and

mechanisms for reaching 'temporary accommodations' between different



interests and éxpéctations. Whén ideological confrontations do
occur, they are treated as thoﬁgh they were ritual ‘asides' to the
main business of the day, The negotiation continues when the
attack subsides (Anthony, 1977).

The underlying balance of power between parties is likely to
be reflected in thé oﬁtcomes of negotiation, just as it is reflected
in the 'expedient' arbitration decision, The participants,

Anthony and Crichton (1969) suggest; are guided by 'tacit
expectations' of what an accéptable settlement is, where the

actual outcome will tend to reflect the relative costs to each side
of rejecting, rathér than accéptfng a given demand (Morley, 1981),
The limftéd Qsefulnéss of arbitration in the case of 'institutional
conflict! casts fﬁrthér light on the relationship between the two
processés. |

lnclﬁdéd in thé category of institutional conflicts are
'struggles for power within the camps of the two main contestants
in the markét‘ (Lockwood; 1955;'p.339) and the establishment and
furtherance of colléctive bargaining institutions. It could include
provisions undér the now obsolete union recognition clauses in the
British Employmént Protéction Act (1975). Voluntary arbitration,
Lockwood (1955) states; is dependent for its success on the prior
acceptancé of collectivé bargaining institutions by both parties,
The adverse publicity and léngthy legal disputes surrounding ACAS's
attempts to arbftraté on ﬁnion récognition claims (such as that at
Grunwick), and the eventual abolltion of that section of the
légal statute demonstratéd the impossibility of arbitrating on the

issue of collective bargaining itself, despite the fact that ACAS
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was vested with the power, by virtue of Section 1 (2) of the
Employment Protection Act, to encourage the extension of
collective bargaining and to promote the improvement of industrial
relations, Institutional conflict also includes the fight for
power to decide what constitutes an appropriate issue for joint
determination and how that issue should be dealt with (Anthony
and Crichton, 1969; Morley, 1980). Arbitration it seems is
inseparable from collective bargaining, !t is impossible to
arbitrate on collective bargainfng; because what is afbitrable

is determined by thé nature of the underlying collective

bargaining relationship itself,

The Characteristics of Negotiation and Arbitration

In the light of apparent similarities between the two
debates, one concerning collective bargaining and the other
concerning arbitration; it is important to re-examine and possibly
revise the long-standing division between the two. The evidence
so far suggests that they are inextricably related, but the question
remains as to how far their shared characteristics extend beyond
their role in British industrial rélations to features of the
processes themselves. Are negotiation and arbitration
essentially similar processés after all?

There aré nﬁmerous attempts to describe the essential features
of bargaining and negotiation in the literature; It has been
characterised as a charade; a game of chance and skill, a

distributive process, a search for mutually beneficial agreements,
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a competitive struggle, a collaborative process, one of a group

of situations involving joint decision-making under conditions

of uncertainty and so on. (See Morley and Stephenson, 1977; also
Walton and McKersie, 1965; Cross, 1977; Druckman, 1977; Magenau
and Pruitt, 1979; Morley, 1979; 1980). Scanning the lists of
characteristics, it becomes clear that most of the descriptions
could also be applied to the process of arbitration. Morley's
(1980) description of negotiation lists five principle defining
factors as follows. First, negotiation is described as a joint-
decision-making process; second as involving conflict or struggle
between opposing sides; third as also requiring a shared belief

in the existence of a common interest or the possibility of mutual
gain from the relationship; fourth, negotiation involves each side
in a form of strategic decision-making where each tries to present
a certain image to the other, whilst taking a sceptical view of the
images portrayed by the opposing party representatives (Snyder and
Diesing, 1977); and lastly, negotiation generally involves talking
about a relationship before taking any action,

The only feature which at first sight distinguishes arbitration
from negotiation is the first mentioned; negotiation involves joint
decision-making. The remaining four characterist%cs are undoubtedly
common to both processes. The parties to arbitration have conflicting
interests and values which are reflected in their different ordering of
preferred outcomes. Their willingness to submit the dispute between
them to arbitration is a clear indication of their continuing mutual
dependence and their commitment to reaching a settlement, rather than
terminating the relationship., They face the same issues of inferring
intentions from statements made by the other side and structuring

their own responses accordingly. Their position is, if anything,
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made more complex by the addition of an extra party, the arbitrator,
who is also likely to adopt a sceptical, questioning attitude towards
the claims and counter-claims made by the disputants. Finally,
arbitration in Britain always involves discussion of the parties'
relationship, in the context of the immediate dispute, before action
is taken. As in negotiation, the discussion may range from a lengthy
exposition of each side's case to brief statements of positions.

The joint decision-making aspect of negotiation has, however,
generally been thought to exclude arbitration. This claim is re-
examined below in the light of a discussion of the responsibility
for and control over the process and outcomes of arbitration, as

distributed between party representatives and the arbitrator.

The Distribution of Responsibility for the Process and Outcomes of

Arbitration.

The extent to which arbitration can, in practice, be treated
as a process where sole responsibility for decision actually rests
on the arbitrator is debatable, An experimental study of simulated
litigation hearings (Thibaut and Walker, 1975) describes the
possible distribution of control over
process and outcome, between disputants and third-party, ranging from
the inquisitorial system (whe;e only the third-party decides what
evidence is necessary to the decision) through the adversary system,
(where the parties have control over selection and presentation of
evidence and argument) to negotiation, in the absence of third-pa:ty
control. In simulated litigation hearings where the third-party was
present, participants were more satisfied with the fairness of the
adversary system than with the inquisitorial system. This result was

however modified by the existence of two factors: time pressure on

the parties to reach agreement and the existence of a pre-established
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standard for agreement. Under these conditions, it seems the
inquisitorial procedure, which gives most control over outcomes

to the third-party, can produce a satisfactory resolution.

With reference to arbitration, Thibaut and Walker's (1975) findings

imnly that different procedures may be more suited to the resolution

of different kinds of dispute. A reference to arbitration which is
couched in the terms of an existing agreement or established practice
may be amenable to a simpler procedure, with greater control over

the outcome exercised by the arbitrator, than one resulting, for
example, from an annual wage negotiation. 1In the latter case, a
process approaching that of negotiation, with participants sharing
responsibility for the decision is more likely to produce a

satisfactory outcome.

Is there any evidence that such a difference between types of
case brought to arbitration actually exists?  American industrial
relations practice distinguishes between disputes of 'right' and
disputes of 'interest', the former involving the interpretation of
contract terms and the latter concerning a decision over the terms
of a future contract. 'Grievance' arbitration, or the settlement
of a dispute of rights, appears to be the closest approximation to
the 'judicial' process: the 'ryles' to be applied in making the
decision are already set down by the parties and the arbitrator is
asked to interpret them with reference to a particular situation in
dispute. In Britain, however, unlike the United States of America, the parties
"do not generally recognise a distinction between disputes of 'right'
~and disputes of 'interest', since contract terms are not defined as
precisely or as legalistically as they are in the U.S.A. The statute
law and common law models of bargaining described by Clegg (1979) arerelevant

in this context: The statute law model, which applies reasonably well



tq the U.S.A., 1is based on a substantive agreement, covering
all those areas currently regarded as open to joint determination.
The agreement defines relations between the parties until the end

of its term. A dispute procedure specified by the agreement is used
to decide issues concerning its interpretation,

The common law model is based on an agreed disputes procedure
which deals with issues as they arise. Any relevant substantive
rule, or customary working practice, may be used to decide the issue,
but 'the model recognises no sharp distinction between disputes of
right ....... and disputes of interest '(Clegg, 1979, P.117). The
common law model applies most closely to British manufacturing
industry, while in comparison public sector bargaining has relatively
more in common with the statute law model, although the relevant
substantive agreements tend not to have a definite, 'fixed-;erm'
and new agreements may be negotiated at any time.

It is evident from Clegg's (1979) discussion that, although the
distinction between 'rights' and 'interests' is blurred in Britain,
the arbitrator is nevertheless likely to be faced with two different
types of issue; the first requiring an interpretation of the terms of
a current agreement, or application of a substantive rule, according
to a particular grievance; and the second requiring a decision over
the terms of a new agreement, The latter entails‘a decision between
conflicting principles and criteria for settlement. Certain cases
may, of course, involve both of these, whilst others may be dealt with
as though they were open to a solution in terms of an existing agreement,
if this is likely to improve the acceptability of the arbitrator's
decision to the parties.

Additional support for the suggestion that the satisfactory
resolution of different types of issue is likely to require different

arbitration procedures, and a different distribution of control over

73



process and outcomes, is provi’z? by a study of simulated arbitration
decisions (Fleming, 1965). The results of the study indicate that in
those single issue cases where an established criteria or standard for
agreement exists, a number of decision-makers (in this case legally
trained students) independently reached the same decision. In such
cases, the arbitrator could presumably assume greater control over
proceedings, in order to elicit the 'evidence' necessary to satisfy the
decision-making criteria. UWhere the 'experimental' materials (drived
from actual cases) were complex and unusual, there were conflicting
decisions on outcomes and the same decisions were justified on
different grounds, dependent, as one of Fleming's respondent's commented,
at least partially on the third-party's initial views én such issues
as 'the right of management to manage.' If personal predilections are
influential in such cases, it is all the more important that the major
responsibility for decisions remains with the parties and that the
hearing procedure operates to give maximum control over the presentation
of arguments to the parties, and maximum freedom to answer points raised
by the other side. Moreover, if part of the 'complexity'of the dispute
stems from its concern with the terms of a future pay agreement, the
decision must be seen to be equitable, according to principles
justifiable to the parties, and consequently applicable in practice.
A restrictive procedure, which vests control over outcome in the
third-party, is unlikely to be satisfactory in the resolution of such
cases,

Control over proceedings does not, however, reside solely along
a continuum from adversarial to inquisitorial systems, as suggested
by Thibaut and Walker (1975). In a forum where the outward expression
of antagonism is considered to be, at best, unhelpful (Lockyer, 1979),
control may also be imposed in the form of 'procedural conventions'

where 'procedure' becomes institutionalised through its continued use
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over a number of years. Its strength appears to reside in the
creation of a deliberately artificial situation. As Hyman (1972a)
points out, in a discussion of the pre-1971 engineering industry's
disputes procedure, at formal conferences between management and
unions the 'highly formalised’ exchanges during the proceedings
contrasted with the equally contrived jokes and socialising engaged
in by opposing representatives beforehand. The formality of
proceedings independently of who has control over the decision, can
be used to ensure a narrow definition of the issue and function to
exclude personal hostilities; both may be necessary to achieve at
least temporary resolution of the dispute.

The discussion of distribution of control over procedure and
outcome suggests that the distinction between negotiation and arbitration
processes is not clear-cut, It is feasible to suggest that the nature
of arbitration itself will change, according to the type of case and
the distribution of responsibility between participants for the outcome.
Control over procedure and decision may vary along a continuum from
those situations where responsibility is shared Between the parties
(including the third-party) to those where responsibility rests on
the third-party alone.

Following Fleming (1965), those cases couched in the terms of
an existing agreement or framework should be amenable to a simpler
procedure, where the third-party takes relativelynmore control than
the parties. The more unusual, wide ranging disputes outside the
framework of existing agreements require greater participation from
the parties in structuring the debate and reaching a conclusion.

Given the discussions of statute and common law models of bargaining
(Clegg, 1979), a clearer division between the two types of case may

be expected in public sector arbitration than in private sector

arbitration.



The Use of Different Arguments to Justify Different Types of Claim

The two types of case identified are likely to be justified to
the arbitrator in terms of different arguments and according to different
underlying principles. Collective bargaining settlements are usually
justified by reference to a number of 'moral rules'. Magenau and
Pruitt (1979) distinguish between six different principles which may
be used. These are equity, which assumes that 'outcomes should be
distributed according to the relative contributions of the parties'
(p.185), equality (equal division of goods between parties), needs,
opportunity (to gain the greatest benefit), equal concessions from
present positions and historical precedent. The use of one or more
of the principles described is determined by such factors as background
culture, the relative status of the parties and the past history of
negotiation between the sides.

Evidence from Clegg (1979) indirectly suggests that most claims
for improved terms and conditions of employment rest on appeals to
equity and historical precedent, where these principles are predominantly
interpreted in relation to comparisons drawn between different groups
of workers. These comparisons are ushally made on fairly limited grounds
of similar jobs, in the same industry and district. Major inequalities
of the income hierarchy are rarely considered (Hyman.and Brough, 1975).
Comparisons with other groups of workers, Clegg (1979) notes, are
advanced not on economic grounds, but on moral grounds concerned with
fair pay. Given the widespread nature of such arguments, the 'merits
of a case' concerned with improving terms and conditions of employment
are likely to be advanced on similar grounds at arbitration., The parties
should expect that the claim will be seen as fair and reasonable to the

extent that other comparable groups of employees can be shown to be

relatively advantaged.
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In relation to grievances where the claim is couched in the
terms of existing industrial practice or which concern' a disciplinary
code, evidence of McCarthy and Coker {cited in Clegg, 1979, p.251)
indicates that union representatives aim to establish precedents which
can be used as standards of fair practice in later cases.

This method of establishing a particular claim would appear
to create an industrial relations equivalent of the 'common law'
system used in the 8ritish courts. It could in theory be based on
a number of the principles of fair treatment described by Magenau
& Pruitt (1979).

Thus at arbitration it is éxpectéd that different types of
arguments will bé used in different cases, Claims for improved
terms and conditions of employmént; oﬁtside the framework of an
existing agreement, shoﬁld rély mainly on the use of suitable
comparison groups to establish the fairness of the claim. Claims
concerning workplacé griévances, couched in the terms of an
existing agreément, baséd on custom and pracfice or relating to
a disciplinary code, shoﬁld be structured around the establishment
of a general rﬁle for jﬁdging thé fairness of treatment in other
similar cases; If such a rule already exists the argument will

centre on the application of that rule to the particular instance

in dispute.

Arbitration as a Process of Problem=Solving

The past treatment of arbitration as an evaluative, a-political
process could be taken to imply that its process characteristics

actually share more in common with problem=solving than with
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negotiation, in the sense that a careful weighing up of the pros
and cons of alternative solutions to an industrial 'problem'is
called for.

In the psychological literature, the process and characteristics
of negotiation groups havé been compared and contrasted with the
process and characteristics of problem-solving groups. Morley
¢ Stephenson (1977) argued that the two processes are fundamentally
dissimilar: 'whereas in problem solving groups coping with the
task leads to conflict, in negotiation groups conflict yields to
coping with thé task' (p.259)., The major distinguishing feature
of the negotiation groﬁp has been regarded as the obligation on
group members to represent a particular party. Negotiators must
reconcile the conflicting démands of, firstly, representing their
constitutents and, sécondly, réachfng a settlement with the other
side through the médiﬁm of théfr personal relations with each other
as members of the samé; face-to-face group,

The opposing tradition has claimed that all groups, where
members are facéd with 3 common task, share certain characteristics
(Wall, 1973). In particular, Landsberger (1955), in a study of
twelve mediation sessions, concluded that the more closely the
session followed Balés' predicted phase movement for co-operative,
problem-solving groups, the gréater the number of disputed issues
which were resolved.

When arbitration has been explicitly characterised as serving
a problem-solving fﬁnctfon, howévér, its process characteristics
seem to share more in common with those of negotiation, Wood (1979)
suggests that a problém—solving approach to arbitration allows

the parties to maintain as much responsibility for the final
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settlement as possible, thus ensuring their commitment to it
and its long-term viability., This approach is, he suggests,
particularly important in cases wheré there are no obvious or
well-established criteria for the decision, In such cases,
arbitration is usnally depicted as having an 'educational!
function, assisting and directing the parties on the longer-term
development of their relationship (Concannon, 1978),

In an American survey of 101 arbitrators, managers and
union representativés; Shore (1966) found some evidencg that the
unions'were moré favonrable towards a problemsolving approach,
with management préferring a moré formal, restricted use of
arbitration, pérhaps bécansé the nnions believed tnat allowing the
third-party to také a widér viéw of thé terms of reference would
result in the strengthening of collective bargaining arrangements,
whilst management preferred to maintain greater independent control
over the regniation of snch institﬁtions.

in genéral, the 'problem-solving' approach removes formal
authority for thé decision from thé arbitrator, the role becoming
more like that of spécially skilled negotiator, or mediator, guiding
the parties towards thé resolntion of the dispute and longer-term
management of théir relationshfp; At the same time it gives the arbit-
rator much greater influence over the nature of that relationship.
Influence, however, is generally regarded as one of the core
components of négotiation, rather than problem-solving (Snyder &
Diesing, 1977; Morley, 1981); Hence it may be conjectured that
the third-party in the supposed problem-solving role becomes equally
involved in negotiating the térms of his or her relationship with

the parties as they are in negotiating the terms of the relationship

between themselves,



80

In relation to models of negotiation, problem-solving, with
what Morley (1980) calls a political component, has also been
described as one aspect of a larger bargaining process, which moves
through a series of ordered stages or phases (Morley & Stephenson,
1977; Morley, 1980; Egan & Loveridge, 1982). It is equally probable
that problem-solving will form part of an arbitration process, which
is overall closer to the typical process of negotiation than it is to
the problem-solving process described by Bales (1950). This expected
similarity to the negotiation process is based particularly on the
obligation to represént a party position which is shared by members
of negotiating teams and those individuals responsible for the

conduct of the arbitration.

The Decision to use Arbitration - A'part of the Strategy of Negotiation

By virtue of their 'mixéd-motfvé' relationship, the parties to
negotiation inévitably-try to assess thé hidden intentions of the
opposing party and calﬁﬁlate the implications of their own responses
and manbeuvres for the natﬁre of the relationship between them, Such
attempts at mutual inflhéncé and control are likely to extend to the
use of arbitration, where arbitration is employed, by one or both
parties, as an integral part of a negotiating strétegy.

The first important aspect of strategy is likely to be the
timing of a claim, Union répreséntatfves mus t choose when to pursue
an fssué to arbitration, in thé same way that union negotiators select
the most opportﬁne moment to advance a wage claim (Batstone,et a1 1977).
Factors such as govérnmént pay policy, member support (or non-support),
strength of union organisation, long-term plans for the union's
position in the company and so on are likely to influence the decision

to use arbitration. The creation of an agreed disputes procedure,



with provision for arbitration is likely to have inherent strategic
implications. Representatives must choose which issues to pursue as
far as the arbitration stage in the light of the long-term
implications for their overall relationship. Arbitration may also

be used if union representativesbelieve that there would be little
support for industrial action on a particular issue, which nevertheless
furthers certain long-term aims and improves their credibility in

the eyes of the members. Institutional conflicts, whilst being the
most intractable and least amenable to arbitration, may underly

other disputes which are superfically more limited in scale. For
example, a successfﬁl union claim for ;he disclosure of certain
company information, Qnder the terms of the Employmeng Protection

Act (1975), would allow union répréséntatives to establish a strategic
bargaining position vis-a-vis the employer. Hence the union may try
to further its long-term aims, in the short term, by an appeal to
arbitration. Alternativély; it may demonstrate its determination

in the preparation for an annual wagé negotiation by pursuing a

number of apparently minor issués to arbitration (Fleming, 1965). In

each case, arbitration becomes part of a negotiating strategy.

Models of Negotiation and Their Implications for Arbitration

The psychological component of negotiation and, by extension,
arbitration is inextricably linked with uncertainties inherent
in the process of interpreting the moves made by the other parties and
responding to the perceived intentions of those moves. Arbitration,
in the context of the collectivé bargaining relationship, therefore
involves thé parties in a form of strategic decision-making, which
requires them to work throﬁgh the 'core' processes of information=-

interpretation (including search for information and definition of



the terms of the dispute), influence and decision-making (Snyderland
Diesing, 1977; Morley, 1981). Much of the psychological literature
relating to both negotiation and arbitration has neglected the first

of these, preferring to present a predetermined scenario to participants,
where negotiators are involved only in an exchange of bids for pre-
determined items of a predetermined value.

This process of 'concession-convergence' from opposing opening
positions to a settlement point somewhere between the two, along with
the concession dilermma (how to 'stand firm' and yet simultaneously
signal flexibility) and tactics to induce concessions,have all received
a great deal of attention from psychologists, perhaps because such
issues promise relatively easy access to the quantitative and less
elusive aspects of negotiation and because of their intuitive appeal to
the common view of bargaining as 'haggling over a price' for a
particular commodity. It is not, however, entirely clear how these
aspects of the process fit into the wider understanding of bargaining
and negotiation (Morley, 1981).

The concession-convergence view of bargaining has been contrasted
with negotiations where the value of the items in dispute is not fixed
beforehand. The latter, Zartman (1977) argues, result in negotiators
inventing a formula, 'firstly to cover their own positions and then to
provide the basis for a mutually satisfactory agreement ' (p.80). The
formula or framework establishes a 'referent principle' which allows
the parties to determine the detailed values of the items. In Zartman's
terms, the concession-convergence process is in itself only the
'implementation of detail' which is subsequent to the negotiation of
a formula, Theoretically, the formula provides the parties with an
agreed definition of the issues in dispute, which will allow them to

reach an agreement under a 'common notion of justice' (p.76). Deciding



on the formula is likely to involve not only attempts at mutual
igfluence and persuasion, but also, and in parallel, a great deal
of searching for and interpreting information.

Loose analogies can be drawn between this description of
the negotiation of a 'formula', descriptions of the 'problem-solving'
aspect of negotiation (Morley, 198l) and descriptions of the sub-process
of 'integrative bargaining' identified by Walton and McKersie (1965).
All three suggest that in certain situations, or at certain stages
of negotiation, the participants are mainly concerned to define the
terms of the negotiation this time, in the context of their longer
term relationship, and work through disagreements about the definition
of the 'problem' and choice of appropriate criteria fér settlement,
in order to achieve a solution which is of mutual benefit and which
is viable in practice. There are also parallels betyeen descriptions
of the concession-convergence process, Zartman's 'implementation of detail'’
and the sub-process of distributive bargaining (Walton and McKersie, -
1965), These all refer to decisions about the actual division of goods
between the parties. The two aspects of negotiation could occur as
closely inter-related stages of the bargaining process, where the
particular terms of the settlement can only be decided after a joint
exercise in issue~definition and problem-solving. The distributive
aspect could also occur independently and with greater frequency than
the definition of issues and establishment of formulae, if only
because a great deal of negotiation assumes certain pre-existing
definitions and frameworks. Given the present state of knowledge, it
is however unclear whether the majority of negotiations focus only on
the distributive aspect, which is generally reverted to when difficulties
emerge (Morley, 1981).

None of the experimental work on arbitration has considered the

implications of a model of negotiation which treats the process as more than



an exchange of bids to reach an agreed settlement point. By assuming

a concession-convergence model, the literature has been able either

to assume that the main tactical use of arbitration is as a face-saving
device by the parties or to regard it as a 'tactical' threat used

on both parties, by an external agency, to induce concessions and
produce more rapid agreements.

If the concession dilemma has deepened to the point where any
movement is likely to seem wrong (Magenau and Pruitt, 1979), negcrtiators
will be unable to resolve for themselves the conflict between the need
to establish an image of firmness and strength, whilst also indicating
a willingness to compromise. In such cases, arbitration becomes a way
of 'saving face' for the negotiators, who wish £o concede, but find
themselves in an impossible position, vis—- a=-vis their constituents
and each other, Passing the formal responsibility for the decision to
an arbitrator may prove convenient, although the actual job of the
arbitrator would be to develop a tacit understanding of the parcies'
unspoken intentions for the outcome of the dispute.

It is sometimes argued that such a use, or 'abuse', of arbitration
undermines the parties' own collective bargaining procedures. If
arbitration becomes the final stage of procedure, negotiators may
withhold concessions in the belief that if too much is conceded now,
they will be left in a weak position at arbitration. Walker (1970)
argues that the Australian system of compulsory arbitration has
encouraged intransigence in the parties and made them more reluctant
to reach an independent agreement. Experimental studies have provided
evidence to the contrary, suggesting that the anticipation of binding
arbitration increases the likelihood of a negotiated settlement,
(Johnson and Pruitt, 1972; Johnson and Tullar, 1972; Bigoness, 1976).
It is however difficult to relate these findings to voluntary

arbitration arrangements in Britain., When control groups (ie. no
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expectation of third-party intervention) are compared with
e#perimental groups, Johnson and Pruitt (1972) found that the

only significant difference was in the rate of concessions:
'negotiators who anticipated binding intervention conceded more
rapidly' (p.7), while Bigoness (1976) found that subjects in
normal bargaining conditions conceded almost as much as those
expecting compulsory arbitration and those expecting voluntary
arbitration did actually concede less. Johnson and Tullar's (1972)
findings are made more difficult to interpret because of the
introduction of a high versus low 'need to save face' variable. High
need to save face resulted in fewer concessions, regardless of fhe
type of intervention anticipated. |

The use of 'final offer' arbitration has been advocated as a
way of avoiding the parties' tendencies to withhold concessions in
the expectation of a favourable 'compromise' solution from the
arbitrator., In final offer arbitration, the third-party must choose
between the closing positions of the two parties. Magenau and Pruitt
(1979) argue that this procedure has the effect of increasing the
uncertainty of the parties about the arbitrator's likely decision and
thus encourages them to make greater concessions, in order to reach
a settlement before arbitration.

The experimental studies cited have presented arbitration as a
statement of a settlement point, where the settlement point is either
determined by a compromise rule or an unspecified rule. It has been
possible to treat arbitration in this simplified way because all of
the issues have been couched in terms of a negotiation concerning only
the convergence of the parties towards a settlement point, If this
model of negotiation is contrasted with the 'formula-detail' model
(Zartman, 1977), two different types of arbitration are suggested,

with correspondingly different roles for the arbitrator, A concession-



convergence model of bargaining would imply that the arbitrator is
required to manage the process of concession-convergence for the
parties. Superficially, this is a role close to that traditionally
assigned to the arbitrator as 'adjudicator’' of the dispute. Yet,

in effect, and viewed in the context of the bargaining relationship,
it involves the arbitrator in reaching a tacit understanding with the
parties over the actual outcome. The 'formula-detail' view of
negotiation suggests that the process of concession management is only
one aspect of the arbitrator's role. From this wider perspective, the
third-party would need to adopt a more flexible approach to the
issues, aimed at understanding and resolving the underlying grievances
and difficulties faced by the parties. The arbitrator's intention
should be to negotiate with the parties a framework for the resolution
of the dispute, possibly leaving them to 'implement the detail’.

The arbitrator may find it necessary to adopt one or other of
these approaches according to the apparent nature of the dispute and
must therefore decide when it is necessary to delve into the wider
implications ahd intricacies of a claim and when to accept the issues
at 'face value'. Accepting the dispute at face value, on its merits,
implies that the third-party would be predominantly responsible for
managing the process of concession-convergence on an issue which the
parties want resolved for them. Examination of the.underlying
significance of a particular dispute implies negotiation of a framework

for its resolution. The complexity of the issues may be one indicator

which decides the type of approach to be adopted.

The Effect of Complexity of the Dispute on the Arbitration Process

There is some evidence that the more complex the negotiation the
less the emphasis given to questions of the details of concessions on

either side and the more the concern with developing a common framework



for negotiation (Winham, 1977; Morley, 1980). The more complex

the matters in dispute, the less likely are the participants to have
a thorough understanding of all the relevant material and arguments.
Hence they are unlikely to be clear at the outset about what their
minimum goals are, waiting for the negotiation itself to determine
what is available., Negotiators are also less likely to know what
would be acceptable to the other side and are probably uncertain of

the current position of the other (Balke, et al, 1973).

&7

As the number of parties increases, the more difficult is the coordination

of their differing interests and demands (Midgaard and Underdal, 1977).
Accordingly, it is suggested that where negotiations are complex

and the implications for party positions of particular outcomes are

uncertain, the arbitrator will not be able to adopt the adjudicatory

role, but is more likely to negotiate a formula for the resolution of

the dispute with the parties.

The Role of the Parties to Arbitration

There is a widespread belief that bringing in a third-party
encourages the disputants to be 'reasonable' and adopt a conciliatory
stance. An experimental study of the effect of a third-party's
presence on the behaviour of party representatives and on the outcome
of a dispute suggests, however, that third-partie§ can have the opposite
effect, increasing the likelihood of intransigence between the sides
(Stephenson and Webb, 1982). The experimental findings suggest that the
presence of a third-party encourages participants to adopt a relatively
formal approach to the dispute, resulting in increased concern with
the presentation of party positions, designed to impress upon the
arbitrator the validity of the party claims and decreased emphasis on

the personal relationship between participants, making them less willing

- to compromise over the resolution of the dispute.
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Allowing for the naivety of the experimental role players
and taking into consideration related findings on the effects of
an audience (Zajonc, 1965; Geen and Gange, 1977), it can be argued
that those representatives who have some experience of arbitration
are likely to behave differently from those who are inexperienced.
Social facilitation experiments have shown that the presence of an
audience has an adverse effect on the learning of a new task. The
effect is generally increased if the participants believe that the
audience is evaluating their behaviour. Those with previous experience
of arbitration should therefore be able to make more skilful and
strategic use of the procedures than those who are inexperienced.
The latter should be capable only of striving to create the 'right
impression' on the arbitrator. This effort may in turn result in
a poor performance and unnecessarily restricted presentation of
arguments relevant to the claim, to the detriment of the overall
strength of the case.As Egan aud Loveridge (1982) point out, 'implied
audiences can become very important in determining the judgements
made by the actors' (p.31). It is important to recognise that
participants at arbitration are striving to create a certain image
of themselves as individuals, and of the party which they represent,
for the benefit of the arbitrator. Whereas in neéotiation they may
be imagining the interpretation likely to be put upon their performance
by favoured superiors and peers, in arbitration negotiators also have
to make certain projections about the interpretation of their
behaviour and performance by the third-party, where they are
removed from the familiar negotiating context and will, if inexperienced
at arbitration, be unknown to the arbitrator. To some extent, the
arbitration hearing bears a striking resemblance to the experimental
simulation. The negotiators are placed in a strange context, expected

to perform their representative role before an unknown audience who
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yill decide some aspect of their future relationship to each other,

In a symbolic interactionist critique of tﬁe interpretation of
experiments using the prisoner's dilemma game, Alexander and Weil
(1969) show how, in a situation where the 'official task rules' are
sufficiently ambiguous, the importation of 'unofficial ground rules’
by the players means that they strive to create and live up to the
'situated identity' of the 'good player' which is embodied in the
experimental setting. Just as every social situation has an associated
set of 'official rules' which define appropriate behaviour, so each
situation has a related set of 'unofficial rules' which

"function to import a part of the inclusive

identity of "person" into the structure of

social control imposed by merely situated

“"player" identities'(p.124).
Thus the norms of the 'good sport'.or the 'good player! or, in the
context of arbitration, the 'good representative' demand that the
participant lives up to expectations apart from the official
requirements placed on the individual by virtue of his or her part in
the situation. Hence the actual goals of the interaction are likely to
be broader than the formal, structured requirement of 'presentation of
the case for the union or management at company X' and will extend to
representatives' efforts to present themselves to the arbitrator as
'good representatives'. Translating Alexander and Weil's (1969)
experimental manipulations into the arbitration context, representatives
may be concerned to convince the third-party that they are, at one
and the same time, honest, trustworthy and honourable individuals and
tough, intelligent, sharp-witted negotiators. It should also be noted
that the participants are therefore likely to be acting out a role
which is different from the one expected of them by the formal, official

structure of arbitration. In the anxiety to create and express an
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appropriate situated identity, negotiators may lose sight of or misrepresent
the aspects of the dispute which are in reality most relevant to the

arbitration.

Influence of Type of Bargaining Relationship on Arbitration

It is not only the relative skill and experience of the parties
which is likely to influence the nature of the arbitration process,
but also the associated factor of their previous relationship to each
other. Batstone et al (1977) distinguish between 'strong' and 'weak'
bargaining relationships. Stewards and managers who had strong
bargaining relationships were more open with each other about the
internal politics of their respective organisations and aimed to
protect their opposites from being deceived. Strong bargaining
relationships require a much greater degree of trust between the two
sides and imply a better understanding of the significance of each
other's statements and strategies. Batstone et al (1977) demonstrated
that shop stewards engaged in a strong bargaining relationship with
management gained more benefits for the workforce with fewer outright
confrontations than those in weak bargaining relationships, where the
shop stewards saw their job as representing the wishes of their members.

Those negotiators with a strong bargaining relationship are
therefore less likely to use arbitration, but when it is used it is
more likely to be an extension of their bargaining relationship. Those
with a weak bargaining relationship, adopting a confrontation approach,

are more likely to pursue claims to arbitration where arbitration itself

becomes a threat used by one side against the other.

The Role of the Arbitrator

In negotiations which take place in the absence of any third-party,
the behaviour of each side is generally expected to parallel the
behaviour of their opposites. The arbitrator is not, however, necessarily
expected to mirror the behaviour of the parties. In both of the potential

models of arbitration discussed previously, it is however, assumed that
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the arbitrator may have to act as an especially skilled negotiator,
either as adjudicator and manager of the concession-convergence process,
able to perceive and correctly interpret the parties' signals, which have
remained misunderstood by the parties themselves, or as a 'guide' during
the process of negotiating a framework for resolution of the dispute

with the parties.

Descriptions of the 'effective negotiator' may therefore be able
to cast some light on the requirements of the arbitrator's role. On the
whole, these descriptions distinguish between those negotiators who are
able to work in terms of a careful, systematic forward plan, related to
the issues, which is flexible enough to allow them to derive maximum
benefit from information gained about the other party's intentions, and
those negotiators who are more rigidly fixed on one view of the dispute
and one objective.

In terms of these descriptions, effective arbitrators should be able
to explain their understanding of the actions and intentions of each
party to the other in a number of different ways, summarising positions
and testing the parties' own understanding of events so far. They should
be able to assist the parties in surveying a wide range of alternative
solutions, rather than narrowly focussing on one type of outcome (Rackham and
Carlisle, 1978; 1979; Morley, 1980; 1981; Snyder and Diesing, 1977). In
general the effective arbitrator might be expected to structure the
session into a smooth series of steps and organise the parties to allow
implementation of the overall plan, rather than allowing the hearing
to become side-tracked by trivial issues (Winham and Bovis, 1978).

It may be important for the arbitrator to distinguish those cases
where the parties are locked into an 'irrational' bargaining mode.

In terms of Snyder and Diesing's (1977) model of the bargaining process

the irrational bargainer is over-deterministic in outlook and unable

to vary the image of the other according to feedback received from the



events of this particular negotiation. The bargainer's rigid system

of beliefs results in the retention of fixed images of the other and
defence of the same policies even when, to an outsider, they are clearly
out-dated. The representative's beliefs 'are organised so that all
considerations point to the same strategic choice' (Morley, 1981, p.118).

An arbitrator meeting parties with such inflexible postures is
faced with the task of attempting to vary the image of each to the other,
much as Douglas (1962) suggests that the mediator acts as a 'perceptualiser'
of the sides to each other. According to Snyder and Diesing's (1977)
description of the rational bargainer, the effective arbitrator, in order
to find a solution to such a dispute, would need to forestall over-rapid
judgement of the case, initiate an active search for information designed
to test a series of alternative hypotheses about the underlying
circumstances of the dispute and reasons for the current impasse, aim
to understand the problem from the perspective of both sides and clarify
their positions and expectations in order to determine which aspects of
party positions remain open to change and by how much (Snyder and Diesing,
1977).

At present it is unclear how far these considerations apply to the
arbitrator's role in general and how much they are specific to the
'integrative' approach to bargaining rather than those disputes which
require the arbitrator to decide between party positions. It is
tempting to suggest that what the arbitrator may be doing in the

'irrational' case is widening the terms of the dispute, thus allowing

the adoption of a more integrative approach.

Summary & Conclusions

Arbitration is generally believed to be a peaceful means to the
resolution of conflict between two or more parties. Practitioners of
arbitration have generally described it as an evaluative, semi~-judicial

process, conducted by impartial, authoritative chairmen, who will temper
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their evaluations with common sense, according to the perceived needs

of the parties' future relationship and the present economic context.

A different picture has however emerged from the social sciences, where
arbitration has been treated as a political process which has more to

do with the regulation of conflict than its resolution. The extent to
which it is possible to assume the existence of a consensus, in
collective bargaining, over such concepts as the 'fair wage' and other
conditions of employment has been questioned and doubts about the nature
of '"impartiality' in such a context have been raised. Little, if any,
research has examined the actual process of arbitration, or
explored in depth the arbitrators' claim to impartiality and fairness
and the effects of the arbitration process on the parties' presentation

of issues in dispute. There has been only minimal examination of the
relationships between types of. issues, proéedure and outcomes and little
suggestion as to how variations in procedure might affect the nature

of decisions reached.

It is, however, possible to gain some insights into these issues by
examining arbitration from the perspective of collective bargaining.
This entails a reassessment of the long-standing division between the
two processes. Arguments about the fundamental character of arbitration
in fact share much in common with arguments about the fundamental character
of collective bargaining: both are generally described as inherently
conservative in nature, regulating and accommodating conflict between
two sides of industry rather than producing any change in the underlying
conflictual relationship itself.

It is argued here that arbitration is inextricably linked with
negotiation. In particular, and reiterating Douglas' (1962) argument
relating to mediation, it is asserted that the process and functions of
arbitration cannot be understood apart from the collective bargaining

process. An arbitrated dispute can be conceptualised as part of the
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continuing pattern of negotiation between the parties. Whether it is
a planned part of a negotiating strategy or an unexpected consequence
of the 'concession dilemma', its use at a particular time will play a
part in influencing the parties' views of their relationship and of
the value of the immediate stake and prize.

Arbitration shares the main defining characteristics of negotiation,
the only potentially significant difference resting on the responsibility
for the decision itself. The extent to which this actually differentiates
the two processes does however appear to have been exaggerated by
traditional claims that the arbitrator bears sole responsibility for the
outcome of the dispute., The discussion of the potential distribution of
control over procedure and outcome between the participants suggests that
it is important to distinguish between two types of case which may be
dealt with by arbitration. Those issues requiring the interpretation
of an existing agreement or working practice, in the light of a specific
grievance, may be amenable to a simpler procedure, which vests relatively
more control over outcomes in the third-party, than those disputes over
the establishment of a new agreement, which require a greater degree of
participation from the parties in structuring and defining the issues,
examining alternative solutions and creating the framework of future
practice. Essentially, the more complex the issues %n dispute, the
less likely it is that the arbitrator will be able to take the
traditional role of adjudicator. Two contrasting models of the
negotiation process (the 'concession-convergence' model and the
'formula-detail' model) in fact suggest two contrasting roles for the
arbitrator. Those relatively narrow issues, defined according to
established practice or current agreements, are likely to be amenable to
a decision between party positions, with the arbitrator managing the
process of concession-convergence for the parties. If the dispute is

however relatively diverse, poorly defined and unstructured with no
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clear-cut decision available, the skilful arbitrator is more likely
to negotiate an overall structure or framework for agreement with
the parties.

It may prove possible to achieve the latter only with experienced
participants. The public image of arbitration as a semi-judicial,
evaluative process, which on the one hand functions to maintain its
credibility as a method of dispute résolution, may also have a
detrimental effect on the performance of those who are inexperienced
at arbitration. |If participants approach the situation expecting to
be evaluated, both professionally and personally, they are likely to
be most concernéd to éstablish their identity as a 'good representative'
in the eyes of the arbitrator. Shch a'stratégy may carry hidden costs
if it misleads negotiators aboﬁt the relative importance of different
aspects of their party's position and argﬁments.

The effectivé afbitrator; apart from having to Eounteract such
'evaluation anxiety'; is éxpécted to behavé as a particularly skilful
negotiator who is either able to achieve a taciF understanding of the
desires of the partiés as to the most appropriate resolution of the
dispute or is able to ease the parties through the process of
negotiatfon; assistfné them in the_creation of a future agreement.

The following chaptérs (5-8) examine the predictions made and
issues raised in rélation to two contrasting groups of arbitrated
disputes. The first group of casés, containing the most detailed
material (chapters 6; 7 and 8), concerns the use of established
arbitration provisions‘in thé pﬁblic sector where the arbitration
board and parties havé a gréat deal of experience of both the
arbitration procéss and each other, The second group of cases

(chapter 9) consists of a series of ad hoc arbitrations wi th



inexperienced parties., All of the issues will be examined as far

as possible in relation to both sets of cases and relevant comparisons
drawn. In general, however, the public sector arbitrations carry the
bulk of the analysis, with the ad hoc arbitrations serving as
illustrations of particular points which have significance for the
overall argument.

The initial claim to similarity between the processes of
negotiation and arbitration is examined in Chapter 6. The rationale
behind the two most established stage or phase models of the
negotiation (Douglas, 1962; Morley and Stephenson, 1977) and problem-
solving (Bales, 1950) processes are reviewed in some detail., These
two models are compared with the procéss of arbitration in order to
establish thé rélatfonship between them and to cast further light on
the significance to beb attached to such phase movement models in
general, Questions relating to control over procedure and the
responsibility for oﬁtcomés; and the extent to which predictions
based on the two mode)§ of negotiation ('concession-convergence and
'formula-detail') fit thé process of arbitration are raised in
Chapter 7, in rélation to a discussion of the relative simplicity or
complexity of the issués in dispute; and in Chapter 9 in relation
to ad hoc arbitration. The respective roles of arQitrator and
parties, and their effectivenéss with respect to resolution of the
issues, are examined firstly in relation to the established group of
negotiators who use arbitration regularly and therefore have a good
understanding of the procéss and the particular arbitration board
(chapter 8) and secondly in relation to the series of ad hoc

arbitrations with inexperienced parties (chapter 9).

o
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CHAPTER FIVE

INTRODUCTION TO THE FIELD STUDY

The Historical Background to the ACAS, Arbitration Service
in Britain o T '

The British government's official provisions for arbitration can
be traced back to legislation in 1800; 1824, 1867 and 1872. None of
these acts were particularly successful, the first preventing
collective references to arbitration, the next two excluding claims
about rates of pay, excépt by mﬁtual consent; and using the
magistrates courts to enforce thé éxclusion, and the last Act
attempting to encourage legally binding agreéments (Concannon, 1978).
The Conciliation Act (1896) was the first to draw on the principle of
voluntarism, seeing the state as providing a reserve settlement
mechanism, if all else failed, The Industrial Courts Act (1919),
following the advice in the Fourth Réport of the Whitley Committee
(1918) which was set up to considér the experience of compulsory
arbitration during World Var l; limitéd the rolé of state intervention,
by stating that arbitration should bé invoked only after the exhaustion
of the parties own procedures. As wéll as providing for the Minister
of Labour to refer disputes to an ad hoc Board of Arbitration or a
single arbitrator, the Act created a standing body of arbitration,
called the 'Industrial Court'. Thé 1896 and 1919 statutes established
the context in which arbitration is still regarded in Britain: its

success is to some extent measured by the infrequency of its use. Both
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Acts were passed during, what Wedderburn and Daviés (1969) call,

'a formative era of... léboﬁr law and practice' (p.160). The trade
union movement managed to persuade the govérnmént to exclude legal
sanctions, for collective action in tradé disputes, from the
legislation, and further sﬁpport forvvoluntary'regﬁlation was
encouraged by the emergence of a, now familiar, collective bargaining
structure after the War; The developmént of voluntary collective
bargaining arrangements was further supported in the reports produced
by the Whitley Committeé.

The Industrial Coﬁrt,Britain‘s standing body of arbitration,
became the Industrial Arbitration Board; in 1971 (Qndér the Industrial
Relations Act, 1971) and was similar in éomposition to the present
Central Arbitration Committéé, created in 1976,

The Conciliation and Arbitration Servfcé was set up as a body
independent of gdvernment in l97h; It was renamed the‘Advisory
Conciliation and Arbitration Sérvice in January 1975, and became a
statutory body, under Part I of thé Employment Prqtéction Act 1975,
in January 1976. |Its staff wére transferréd from the old Department
of Employment Conciliation and Arbitration Servicé and the Commission
for Industrial Relations; but its 'indépendence' was vested in its
tripartite governing Coﬁncil, made up of réprésentattves of employers
and trade unions as wéll as indépendent membérs.

The case-load dealt with by arbitration has increased steadily
since the inception of the sérv?ce; In 1973, Départment of Employment
appointed arbitrators heard 54 cases; whilst in 1975, 292 cases were
heard by ACAs; appointed arbftrators: This figure had increased to
315 cases by 1978,

Between 1974 and 1978, thé distribution of cases heard was as

follows:
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Per cent of total cases
referred to arbitration

General pay claims 10, 4

Other pay matters and terms

and conditions of employment 70.3
Recognition 7 0.3
Demarcation 1.6
Other trade union matters 0.9
Redundancy 0.7
Dismissal and Discipline 12.4
Others 3.4

100.0

(Lockyer, 1979, p.14-15)

As the table shows, the most common references to arbitration
concerned aspects of employees' terms and conditions of employment.,
Recognition and redQndancy issues; on the other hand, are rarely
brought to arbitration.

Cases may be heard by a single arbitrator, an ad hoc board of
arbitration, or, in the public sector; by a relatively permanent
board of arbitration. The single arbitrator arrangement is said to
guarantee a speedier disposal of the claim. A board of arbitration,
consisting of an independent chairman and two side members, one each
from management and tradé union backgroﬁnds, is likely to be
requested when the parties fear that the technical complexities of
the dispute may be beyond the capabilities of one person., All
participants, acting as arbitrators or sidé-members, are drawn from

1ists of 'suitable' people, compiled by ACAS., These are frequently
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academics (some with previous experience in industry), retired
conciliation officers, lawyers, trade union officials and managers.

RCAS officials do not themselves arbitrate.

The ACAS Arbitration Process

Arbitration, through ACAS, is genérally arranged only with the
mutual consent of both parties, who normally agree on the 'Terms of
Reference' to be dealt with by the arbitrator, These terms define
the limits of the arbitrator's authority and préscribe the terms in
which any award may bé couchéd; rnsﬁfficiént care in framing the
terms of reference may resﬁlt in a décision which is unacceptable to
the parties (Jenkins and Shérman; 1977). .

Following the appofntmént of an arbitrator, a hearing is
arranged where the partiés-presént théir casé to him or her. Prior
to the hearing, the parties are askéd to prépare a written statement
of their case, thus ensﬁring that the arbitrator has somé knowledge
of the issues in dispﬁté; béforé thé héaring; Partiés are also asked
to exchange their wrfttén statéménts beforéhad, so that they will be
prepared to answer the arguménts raiséd by thé other side,

The hearing itself may be conddctéd in private or in public,
with each side electing one main répresentative.. in the official
version of procedﬁre; the 'claimant' party is usually asked to state
its case first, followed by a reply from thé opposing side; Both
parties and the arbitrator may then ask quéstions and discuss the
statements, Finally, éach sfdé is askéd whether it wfshés to make
a closing statement, this time in revérsé order with the claimant

speaking last,
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The arbitrator or board makes a decision after the end of the
hearing. A written report and award is then submitted to ACAS for

distribution to the parties.

Public Sector Arbitration

Background to the study

The examination of public sector arbitration offers an
opportunity to study its use by experienced practitioners, in the
context of relatively stable arrangements., Thi§ section of the
field study consists of a process analysis of twelve arbitration
hearings. Ten of these concerned thé same parties (management
and up to three unions) from a public sector industry, and the
same arbitration board chairman., These ten cases were analysed
in the context of thirty arbitration awards, made by the same
board, always with thé same chairman, for the same parties., The
remaining two cases came from public sector industries and had
arbitration arrangements which were similar to those of the other
industry,

Detailed analysis of the sample was felt to be well justified,
because of the rarity of such material in social psychological
analyses., The ad hoc nature of experimental problemsolving or
decision-making and negotiation groups is a Freqﬁent source of
criticism of conclusions. Whatever the limitations of the case

study method, this research goes some way towards answering
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questions about the generality of experimental findings, by examining
some of these in the context of established and continuing groups of
negotiators, who are well known to each other and whose actions have
long-term consequences for their future working relationship. The
study should furthermore contribute in its own right to theories of

group behaviour,

Background to the Arbitration Board

The board which presided over the majority of these cases
originates in the parties' long-established negotiation machinery.
Appeal to the Board of Arbitration forms the final stage of procedure,

as shown in the diagram below:

Diagram: Machinery of Negotfatioﬁ
I, Local committeés
2, Sectionalcouncils
3. Joint council
L, National council
5. Arbitration

The Board of Arbitration consists of an independent Chairman,
jointly appointed by the parties, and two side mémbérs; one selected
by the management, one sélected by the trade unions. The arbitration
may also be assistéd by assessors; one nominated by éach party. The
Board's function is not insignificant: In the event of a failure to
agree at National Council levél; and at the réquést of one or more

parties, it has the power to Award on issues as varied as wages, hours
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of duty, and other conditions of service, or proposals to vary a
National Agreement, where the proposals are, in the words of the
the parties, of 'major importance’,

The decision to use arbitration may come from one or more
parties, the only necessary condition being a failure to resolve
the dispute at National Council level, or, in other words, the
exhaustion of the parties' internal negotiation procedures. The
parties may agree, before the hearing, that the arbitration decision
will be binding, or they may proceed on the understanding that the
Award may form the basis for future séttlement. In common with the
majority of arbitration, the parties set down their case in writing
and exchange statements with the opponent before the hearing. In
the subsequent wfitten Award, thé board's decision is preceded by

a summary of the facts and arguments submitted by the parties.

Diagram: The Distribution of Arbitration Awards,
in Public Sector Industry |, between
1974 and 1980~~~

Year Number of Cases
1974 2
1975 2
1976 2
1977 1
1978 13
1979 8

1980 2



The number of cases heard is steady, except for the period
covered by restrictive government pay policies. Many of the cases
heard during this period concerned issues relating generally to
working conditions. Improvements in these would result in benefits

to employees, without infringing pay policies.

The Twelve Case Studies

The Hearing Procedure

The hearings attended covered the period between 1976 and 1978
and varied in fength from approximately one and a half.to three and a
half hours., Each of thé twelvé casés was decided by a Board of
Arbitration, consisting of an indépendent chairman and two side
members: one from a trade Qnion background and one from a management
background. Thé employees weré in all cases represented by trade
union officials. Managément was répresented by industrial relations
or personnel officers,

The procedure used at the hearings was typical of arbitration in
general, if somewhat formal, Each party commenced with an opening
statemént of case (sometimés a léngthy process), followed by replies
to arguménts raised by the opposing party, questions and comments from
arbitration board members and finally a summing-up period, where major
points of disagreément wére re-stated and arguments clarified. The
decision was not made éxplicit during the arbitration hearing, although
a range of possible séttleménts was génerally explored and evaluated
and some issﬁes movéd towards agréemént; Since the length of time

between hearing and formal, printed statement of the Award may be as
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long as eight months (or as short as two weeks) it must be inferred
that, at least in some cases, the hearing itself is not the sole source
of advice and informétion available to the arbitration board. Indeed,
in one or two cases, thé Award refers to an inspection by the board of
certain sites or working conditions which were the subject of a dispute
between the parties. Neverthéless the décisfon is ultimately dependent

on arguments raised at the hearing, and the researcher with limited

access is forced to imagine the rest:

Physical Setting

The hearings were generally held in large hotel rooms, and
mi crophones were available for use by the participants. Hearings were

held in public although the audience was never very large (usually

six or so people) and rarely vocal.

Diagram: Typical Seating Arrangement in the Arbitration Hearing

M C S

AS , SECRETARY

STG

\\\\\\ MANAGEMENT
\

UNTONS —_—

AUDIENCE

AS - ASSESSORS C - CHAIRMAN
STG - STENOGRAPHER SM - SIDE MEMBER
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The Nature of the lIssues

With the exception of one case, all issues were claims brought
by one union, sometimes supportéd by one or two other unions, and
concerned improvements in employees working conditions or pay, in the
immediate future; The remaining casé; brought to arbitratidn by
management, was supported by two trade unions, |In this instance, an
outcome which favoured management would also have benefited the wages
grade employees. The salaried staff union, however argued that such a

decision would disadvantage their members,

‘Description of the Issues

1. Public Sector Industry |

1976
(i) A claim by one union, disputed by the other two, that the basic

rate of pay (used for the calcﬁlation of bonﬁses,-etc.) should not
fall, during the application of the £6.00 pay supplement and that such
sUpplements (which aré not uséd in thé calculation of bonuses and
other benefits) should be consolidated into the basic rate as soon as
possible;

..lgzz

(ii) A claim by the managemént for a relaxation of restrictions on
the advertising of salaried supervisory staff vacancies to wages grade
employees. The managémént claim was sﬁpportéd by the two unions
représenting primarily wages grade staff, It was opposed by the union
representing salariéd staff, who argued that the proposed changes would

damage the promotion prospects of its members.
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1978

(ii7) A claim by oné Qnion; supported by two others, for a quarterly
review of meal and lédging allowances; previously reviewed on an annual
basis.

(iv) A claim by one Onion for the payment of a meal allowance to groups
of staff, not préviously éligible, who weré working in construction gangs
more than one mile distant from their booking-on point. .

(v) A claim by one union that driving duties in works' yards should be
carried out only by staff who were traditionally employed and qualified
as drivers, rather than as at present a mixtﬁre of both drivers retired
from normal duties and employees involvéd in engineering work in the
yards. A second Qnion sﬁpportéd the position taken by management,
preferring the existing arrangement; since any changes would displace
some of its own membérs.

(vi) A claim by one unTon; sﬁpportéd by one other, for an increase
from tén to twenty minﬁtéﬁ in thé signing-on allowance for a particular
~group of staff.

(vii) A claim by two unions; supported by a third, for the creation

of a.booking-on and -off a]lowancé for staff involved in changeovers,

" when working on continﬁous (twenty=four hoﬁr) dﬁty shifts.

(viii) A claim by oné union; supported by another, for the rescindment
of two long=standing provisions which allowed the management to roster
employees, without consultation; for up to nine hours.

(ix) A claim by one union, supported by another, for staff passed

to act as drivérs, thoﬁgh not yet éngagéd on driving duties, to

receive the samé ratés of pay and conditions of service as a driver.

(x) A claim by one ﬁnion, sﬁpportéd by anothér, for the introduction

of a mileage limitation for drivers on shift work.
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2. The Remaining Two Cases

(i) A claim by one union concerning the rate of pay for juveniles (under
eighteen), in relation to the interpretation of the 'pro rata' rate for
junior staff, during the implementation of the government's £6.00 pay
supplement.

(ii) A claim by one union for the regrading of a group of employees,

within an established job evaluation system.

Method of Analysis

Materials used

1. Written statements of case provided background information to the
dispute and listed the main points of disagfeement between the parties.
2. A copy of the arbitration Award was obtained in each case.

3. A transcript of each hearing was prepared by stenographers, with
the aid of a tape-récordér. The transcripts were;.as far as it is

possible to tell, a very accurate record.

Observations

The researcher was present at each hearing, in order to make notes
on the physical setting, administrative arrangements, and other officially

unrecorded details of participants, and 'off the transcript' events.

The Use of Conference Process Analysis

Hearing transcripts were coded by the researcher using an adapted
form of Conference Process Analysis (Morley and Stephenson, 1977) shown
in Figure 2, CPA was used, because of its particular relevance for face-

to-face groups where the participants have an explicit obligation to



represent a party position and because of its comprehensive coding
system, which allows each act to bé codéd in terms of each of three
dimensions, the Mode, Resoﬁrcé and Referant. This is in contrast with
Bales' interaction Process Analysis which describes each unit in terms
of one (and only one) of twelve possible categories. Bales' grouping
of categories into four areas (task-oriented: questions; task oriented:
answers; social-emotional: negative; social-emotional positivé) conceals
a distinction between the function of information being exchanged (ie to
deal with problems of oriéntation, evaluation and control) and the way
in which that information is made salient (ie given, asked for, agreed
with, disagreed with), This résults in an inconsistency in the sense
that different types of information which can be asked for (cateéories
7-9) or given (categories 4-6) aré'distinguished; but no distinction is
drawn between the content of information which is accepted (category 3)

or rejected (category 10). These distinctions are central to CPA.
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Figure 2 Conference Process Analysis (CPA) (Adapted) form,
as Used in Content Analysis of Arbitration Hearings

Dimension Mode Resource Referent
0. 0. 0. No referant
. Offers 1. Procedure 1. Self
2, Accepts 2, Settlement point 2, Management person
3. Rejects 3. Limits 3. Union person
4. Seeks L. Positive tonsequences of L, Management party
present practices
5. Negative consequeces of 5. Union party
present practices
6. Other statements about 6. Arbitrator
present practices
7. Positive consequences of 7. All persons
proposed outcomes
8. Negative consequences of 8. All parties

proposed outcomes
9. Other statements about
outcomes
10. Positive acknowledgement
11, Negative acknowledgement
12. Information.

In the resource dimension, three categories were added to allow the
description of that part of the arbitration hearing which is concerned
with 'present practices'. These were defined as follows:

Resource Category 4: Positive consequences of present practices. This

contains all units referring to the advantages of continuing to operate
an existing agreément or maintaining an established custom, E.g. 'Modern
equipment has made the job safer...and less stressful', 'Longer turns of
duty add to the variety of work', 'Thé agreement...diminishes the
likelihood of fatigue'. 'This operation is a good revenue earner',

Resource Category 5: Negative consequences of present practices. This

contains all units referring to the disadvantages of continuing to
operate an existing agreement or maintaining an established custom, E.G.
"It is almost impossible to persuade anyone to accept the job of press
shop operator'., '...Such a haphazard situation can only lead to

disgruntled staff...' 'Present arrangements restrict our choice of

applicants’'.
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Resource Category 6: Other statements about present practices.

This contains all other statements about present or customary practices
or agreements or the consequences of those practices. E.g. 'The basis
of the grading scheme is a ''forced pairing' system'. !The written log
only relates to controllers... and in many instances this is only
brought up to date after the (shift) changeover'.

These three catégories parallel the three categories concerﬁed
with 'outcomes' ie:

resource category 7: positive consequences of proposed outcomes;

resource category 8: negative consequences of proposed outcomes;

resource category 9: other statements about outcomes.

The structure of the référent dimension was changed slightly

in order to cope with the increased number of parties to the dispute.
The referent dimension is still scored only when the attitudes or
behaviour of a person or part* involvéd are explicitly described
(Morley and Stephenson, 1977). The categories used aimed principally
to distinguish between referencéS'to a person in the group and
references to a particular party to the dispute (referent category 2:
management person; réferent category 3: union person; referent
category b:-management party; referent category 5: union party, etc.).
Referent category 6: arbitrator; was scored whenever someoreexplicitly
referred to a member of the arbitration board or to the board as a whole.
Reliability of coding was measured by the investigator re-coding
sections drawn at random from each transcript approximately six months
after the initial coding. The correlation between (a) first and
second divisions of transcript into units was .98; (b) first and

second classification of units in terms of mode, resource and referent,

was .85,
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Coded transcripts were analysed firstly in terms of proportions
;f acts of each kind, in éach dimension (i.e. proportions of 'offers’,
'accepts, 'rejects', and 'seeks', totalling 100% in the Mode
dimension; proportions of 'procedﬁre', "limits', etc. totalling 100%
in the Resource dimension, and so on). Secondly, transcripts were
analysed in terms of thé proportions of acts of each kind contributed
by management, union and arbitrator,

Analyses of variance wére carried out on the twelve cases, for
each c.p.a. category. (ie. 'offersf... 'seeks'; 'procedure',..
linformation'; 'no referent'... 'all parties'.) Thé factors used
were:

(1) phase or stage of hearing (1,2,3);
(2) role (management, union, arbitrator);
(3) complexity/simplicity of issues (complex/simple),

where 'Phase' and 'Role' were treated as repeated measures.



CHAPTER SIX

Group Problem-Solving and Negotiation Processes

Compared with the Arbitration Process

Section One Theoretical Origins and Rationale for Bales!'
Three-Phase Model of Group Problem$Solving, Compared and Contrasted
with Theoretical Origins and Rationale for Douglas' (1982) and

Morley and Stephenson's (1977) Three-Stage Model of Negotiation

It has been argued that the success of both negotiation and
problem=solving is indicated by the extent to which it is structured
in terms of its movement through an orderly series of stages or
phases (Douglas, 1962; Morley and Stephenson, 1977; Winham and Bovis,
1977; Bales, 1953; Landsberger, 1955). The phase movement for problem-
solving groups, proposed by Bales (1951), is compared and contrasted
with the stages of negotiation proposed by Douglas (1962) and Morley
and Stephenson (1977), in order to establish the relative similarity
or dissimilarity of the processes of arbitration, negotiation and
problem-solving. It is expected (as argued in Chapter Four) that
arbitration will be more closely related to the process of negotiation

than it is to the process of problem-solving.

Bales' Model of Group Problem=-Solving

The most striking feature of early models of group processes
(Lewin, 1952; Parsons, Bales and Shils, 1953) is the extent to which

they rely on principles borrowed from classical mechanics, whether it



is the 'field theory' propounded by Lewin or Newton's Laws applied
to social action, in the case of Parsons' theory. Although the
origins of Bales' model of group problem=-solving have virtually
disappeared in more recent discussion§ of IPA and the predicted
phase movement, the model's characterisation of group problem-
solving becomes more comprehensible, and the rationale behind it
more evident, when it is viewed in the context of early theories

of social action, rooted in classical mechanics. Both Parsons and
Lewin treat the social system as something which is stable and which
tends to maintain its equilibrium. Lewin characterises this as a
'quasi-stationary' process, which 'like a river, continuously changes
its elements even if its velocity and direction remain the same'
(p.202). The equilibrium is maintained at some pre-determined level
by the existence of equal and opposite forces (e.g. towards and
against authoritarian control), where the 'resultant{ of forces is
equal to zero. Parsons relies explicitly on the Laws of Motion to
explain the 'stability of the system: 'action and reaction tend to
be equal in force and opposite in direction' (Parsons, Bales and
Shils, 1953, p.164). His 'principle of acceleration' (p.165)
assumes that changes in the rate of process are accounted for by

an 'input of energy' from some external source, which is balanced
by an equal 'output' of energy from the system. Parsons et al also
argue that, independently of other principles, the system has to
resolve internal incompatible or conflicting patterns, in order to
avoid 'low levels of integration and . . . dissolution' (p.165).
Translated into the 'micro' level of the face-to-face group, the
model assumes a closed system, with a finite amount of energy which

can be expended and linear series of actions and reactions. Issues
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concerning how the identified 'equilibrium' came about, or how
change is effected are thus essentially outside the frame of
reference. The maintenance of the state of equilibrium is instead
seen as the central focus for research. Bales (1953) describes the
'problem' of equilibrium as one of 'establishing arrangements
whereby the system goes through a repetitive cycle, within which all
of the disturbances created in one phase are reduced in so6e other!'
(p.123). Bales, in line with Parsons' general 'theory of action',
differentiates four areas of importance for social interaction. These
are described as (1) the Expressive-Integrative (Social-Emotional
Area: Positive Reactions); (2) the Expressive-Integrative (Social-
Emotional Area: Negative Reactions); (3) Instrumental-Adaptive (Task
Area: Questions); (&) Instrumental-Adaptive (Task Area: Answers).

The Expressive-integrative Areas (positive and negative) reflect
Parson's argument that equilibrium can only be maintained to the extent
that the system, or in this case the group, can successfully
integrate discordant elements, and, secondly, that increasing
attempts at 'control', as group tasks are dealt with, result in
opposing 'forces' of antagonism and hostility.

The next stage in the development of the model is Bales'
argument that these four areas vary systematically over time, in the
extent to which they predominate in the group discussion. Bales
(1951) defines these 'phases' as I'q.ualitatively different sub-periods
within a total continuous period of interaction' (p.389), where the
whole session involves the group taking a decision on a given
problem. The phase hypothesis is stated as a movement from relative

emphasis on 'problems of orientation, to problems of evaluation and
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subsequently to problems of control' (Bales, 1951, p.390). At the
séme time, the 'relative frequencies of both negative . . . and
positive reactions tend to increase' (p.390).

These 'phases' can be seen, in turn, to have their parallels
in earlier discussions of the aspects of reflective thought discussed,
for example, by Dewey (1933), who describes 'thinking' as more
effective to the extent that it contains 'an orderly chain of ideas

. a controlling purpose and end, (and) . . . examination,
scrutiny and inquiry' (p.8.). Bales, in transferring a similar
process model to the group level, argued that it was possible to
demonstrate empirically, for groups dealing with 'full-fledged'
problems (from problem recognition to feso]ution), a set order to
these stages (i.e. orientation, evaluation and control). He did
not, however, as later writers have done; argue that the more
closely the group activity follows the prescribed oraer of phases,
the more effective its problem=solving will be . Bales attempts
rather, in line with the underlying principles of equilibrium, to
establish a 'base line' account of groﬁp processes, which will
hold true for the majority of small, face-to-face groups, where
there is at least minimal need to maintain group solidarity, such
that members feel committed to act on a jo}nt decision, and such
that tension and antagonism between the members will be negatively
valued. Deviation from the established pattern is consequently
treated as (i) indicative of particular kinds of 'malfunctioning'
of the group process itself, or (ii) as resulting from planned

interventions into the task or style of interaction. The phase
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movement postulated is itself treated as a requirément for the
maintenance of 'system equilibrium'. In line with the general
closed system model, a 'problem' or 'disturbance’ is depicted as
being introduced into a system in the steady state. The subsequent
group process acts to regain the lost equilibrium. Group members
initially orient themselves to the problem, indicating that some
uncertainty about the relevant evidence or facts exists. }his
‘orientation' inevitably provokes a subsequent 'evaluation' stage,
where contrasting criteria, which reflect group members' differing
values, are applied to the available evidence with the aim of
reaching some agreed interpretation. The third phase is said to
give most emphasis to 'control' activities, which concern judgements
between different possible outcomes and the drawing up of a firm
decision on a joint course of action. Dealing with problems of
orientation, evaluation and control in turn disturbs the 'balance'
of inter-personal relations in the group. Disagreement, Bales
argues, whilst necessary to problem=solving, may impair the
solidarity of the group, particularly as over time increasing
emphasis is given to problems of 'control'. Following Lippitt
(1950) and Lewin (1952) Bales argues that increasing control is
matched by opposing hostile, antagonistic forces, which on a
'hydraulic' model of energy flow, may irrepressibly 'burst forth',
if not relieved during the group discussion. Thus changing patterns
of expression of tension and tens ion management, over time, are

part of the same equilibrium process. Since the group has to return
to a state of equilibrium, forces towards dissolution are matched

by attempts to reintegrate the group, in the form of humorous comments,



expressions of solidarity and so on. Hence Bales derives the
hypothesis that both negative and positive reactions will be at

their peak during the final phase of the group's activity.

Bales' Findings

Interaction Process Analysis (IPA) was applied to twenty-
two cases (Bales, 1951), providing general support for the phase
movement hypothesis. Acts of orientation were generally at their
highest during the first phase, acts of evaluation during the
second phase and controlling acts in the final phase, while the
occurrence of both positive and negative reactions increased over
time. 'In the absence of any compelling rationale', as Bales puts
it, the beginning and end of each phase were determined by cutting
the session tapes into three equal parts. Summing across groups,
some of which did not fit Bales' own criteria for the occurrence
of the phase movement, the following pattern was established.
Figure 3 Proportions of orientation, evaluation and control

acts, in each of three equal phases of group
problem-solving (based on twenty-two sessions)

evaluation
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On the basis of these findings, and in line with Bales'
'equilibrium' model, he argues that 'there are certain conditions
which seem to be more or less inherent in the nature of the
process of interaction and communication itself' (Bales and
Strodtbeck, 1951, p.396). Having begun by setting out a fairly
stringent set of criteria necessary for the appearance of the
phase movement in group discussion, Bales thus concludes éhat,
in fact, something of the same movement is evident in a variety
of groups, including those which do not deal with an entire
problem from recognition to resolution. He seems rather to be
arguing that the very appearance of certain kinds of acts (e.g.
acts of orientation) is inevitably followed by certain other
acts (e.g. acts of evaluation), the progression itself being a

necessary condition for the eventual restoration of the group's

equilibrium.

Other Evidence Supporting the Existence of a Phase Movement

in Decision Making Groups

1. Managerial Decision-Making Groups, within an Organisation

In questioning whether, within any one decision-making
‘episode', distinctive phases exist, Witte (1972) analysed 233
decisions concerning the purchase of data processing equipment.
He concluded that the decisions consisted of a number of
di fferent operations which occurred at different times, with an

average of 32 and a maximum of 452. Overall, a sequence of five
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phases was distinguished: Problem recognition, gathering of

information, development of alternatives, evaluation of alternatives

and choice. This sequence was not however supported in all cases,

or indeed for a sub-sample of the most efficient decisions.

2. Negotiation Groups

Although Bales never explicitly excludes negotiation groups
from the phase-movement model, it was originally tested on
essentially co-operative groups. |t was however acknowledged that
the evaluation of a problem involved the expression of 'different
values and interests as criteria by which the facts of the
situation and proposed course of action are to be judged'.

(Bales and Strodtbeck, 1951, p.391). (Parsons, Bales and Shils,
1953, make more explicit commenfs on the potentially divisive and
non-co-operative nature of decision-making groups particularly in
industry.) The major difference in the case of negotiation
groups would seem to be, as McGrath and Julian (1963) pointed out,
the explicit obligation to represent a particular party and its
position. Clearly, the question to be asked is whether Bales'
model or similar 'sequence' models of group processes generalise
to decisions which are reached explicitly througH negotiation.
Interaction Process Analysis (I1PA) was applied to twelve small
firms' mediation sessions, by Landsberger in 1955. Those sessions
judged as more 'successful', in terms of number of issues resolved
by the end of the meeting, conformed more closely to the predicted
phase movement. (The correlation - rho - between the ranking of

success and number of transpositions required for the observed

120



121

phase movement to conform to that predicted was .58.) In
'unsuccessful’ cases, negative, hostile comments were not

highest during the final phase, suggesting perhaps that

successful mediation serves a cathartic function. Furthermore,
hostility at the start of the session was negatively correlated
with 'successful' resolution (rho - .58). Essentially Landsberger
moved one step further than Bales, in arguing that only those |
negotiation groups termed successful in their decision-making,
conformed to the predicted phase movement.

Evidence of a phase movement was found, in simulated
negotiations, by McGrath and Julian (1963). They used a rather
di fferent process analysis, and divided sessions into four equal
parts of 7.5 minutes each. Structuring activity was highest in
phases | and lll, the 'pace' of debate increased over time, along
with an increasing number of positive, negative and neutral
feedback acts, both of these results providing general support for
Bales' model. In contrast with Landsbergér's results, successful
groups showed decreasing negative affect towards the end of the
session, and were generally more 'neutral’' in tone throughout
discussion. The timing of structuring acts was particularly
important in this case, given that the successful completion of
the task required the production of specific recommendations.
Although neither Landsberger nor McGrath and Julian explicitly
attempt to examine the effect of a third party (mediator or
neutral chairman) on the decision-making process or its sequence
of stages, McGrath and Julian's results suggest that the chairman
played a vital role in the successful completion of the task,

since chairmen were responsible for the initiation of over 90%

of the vital 'structuring' acts.



Douglas' and Morley and Stephenson's Models of Negotiation

The mediation process was also studied by Ann Douglas during
the 1950s. She proposed a model of negotiation based on the view
that members of negotiation groups, by virtue of their obligation
to represent a party position, are faced with different demands
from members of problem-solving groups. Douglas' three-stage
model suggests that the process of negotiation can be represented
by the changing emphasis over time on the interpersonal and
interparty aspects of the debate (Douglas, 1962). This view of
the negotiation process has been used to make different predictions
about the form of the debate from those proposed by éales (Morley
and Stephenson, 1977).

The first stage of negotiation, Dogglas argueq, is concerned
with setting up thé bargaining range, where the party line is
stressed and the differences between opposing party positions are
emphasised. The second phase consists of more subtle explorations
of possible settlements, where those individuals present implicitly
weigh up the chances of one or other settlement and, according to
Anthony and Crichton (1969) and Stevens (1963) argue the advantages
or low costs to the opponent of moving to its own position. Douglas
(1962) comments that this part of negotiation is about the
'estimatibn of the meaning of what is said' (p.547) and Morley
and Stephenson {1977) have argued that it can be characterised by
the increased emphasis on interpersonal aspects of the negotiators'
relationship. The third stage constitutes the ‘decision-haking
crisis', characterised by more explicit commitment to particular

outcomes, combined with the drawing-together of an agreement on

the future course of action.
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Superficially, there is little difference between this
exposition of the three stages of negotiation and Bales' description
of the phase movement for problem-solving groups. Both could be
summarised in terms of 'orientation, evaluation and control'! stages.
In looking at how these three componen;s of the debate are managed,
however, the model of negotiation emphasises that conflict between
the parties exists from the outset, while the group problem-solving
model focusses on the consequences of the three phases for inter-
personal harmony.

The major difference between the proposed negotiation and
problem=solving processes resides therefore in a different view of
conflict and its expression. In terms of Bales' (1951) analysis,
conflict is generated between individuals as a 'side effect' of
their struggle to come to terms with a shared problem. In negotiation
groups, however, the expression of conflict between parties, at the
outset, is presented as vital to the satisfactory resolution of the
dispute. The early expression of differences must, however, give
way to relatively accommodative 'problem solving' between group
members, if the differences ére to be resolved. Such problem -solving
is generally regarded as ameliorating the conflict between parties,
rather than producing conflict between individuals. In terms of
Douglas' model, the first stage of lengthy speeches'and emphasis of
the 'wide divide' between the parties is an important precursor to ~
the later exploration of positions between individuals. Negotiators
could not satisfactorily explore the areas of potential accommodation
and agreement without first demonstrating the resolve and determin-

ation of their respective parties. Not only would they face the

challenge from constituents of having 'sold out' or failed to do
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justice to the merits of their own side's case (Morley, 1980), but they
would also suffer from having failed to establish an image of sufficient
firmness and determination in the eyes of the others, who might other-
wise expect complete capitulation to their party's demands at the
first sign of a conciliatory gesture.

Although the internal logic of the progression is clear, the
possibility of reaching a mutual understanding during the later stages
of negotiation is likely to be seriously damaged if early expressions
of conflict between the parties are treated as indicative of personal
hostility between the negotiators, thus undermining the personal
relationships which come to the foré in the middle stagé of
negotiation and which facil?taté the proceés of mutual accommodation.
In terms of negotiation, therefore, the éxpréss?on of personal
conflict is regarded as a serious threat to é péaceful resolution of
the dispute, and not, as Bales woﬁld suggest, as an iﬁev}table
consequence of dealing with the problem,

Using two negotiations, one in a food-manufacturing group, and
one concerning a group of electricians, and drawing on experimental
findings, Morley and Stephenson (1977) extended Douglas' model, while
still arguing that negotiation does indeed procéed through three
stages, different in character from those propésed by Bales for
problem-solving groups. The first stage of negotiation is described
as essentially distributive in nature and as being concerned
particularly with the establishment of the relative merits of each
side's case in the context of the overall power relationship between
them. The main requirement on the fndividﬁals present is to fulfill
their role as a party representative. In contrast with problem-
solving groups, 'the information presented is geared to the

justification of a divisive position, not to the solution of a common
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problem' (Morley and Stephenson, 1977, p.259). The second stage is
relatively more concerned with 'problem-solving', where the range of
possible solutions, which satisfy criteria established in stage 1, is
examined. During this second stage, the particular individuals in
the group are most salient as 'characters' in their own right, rather
than as party representatives. The final stage deals with decision-
making and plans for future action. The negotiators strive go
satisfy both the demands of their own parties and the demands of the
actual group members.

In terms of Conference Process Analysis (c.p.a.) categories, the
phase movement in negotiation is characterised by the changing emphasis
from interparty to interpersonal forms of address and, over time,
fewer statements indicating rejection of the opponent's proposals,
together with a decrease in expressions of hostility and antagonism
and an increase in praise and other supportive statements (Mor]ey
and Stephenson, 1977).  These conclusions aré in contrast with the
findings of Bales and Strodtbeck (1951), Landsberger (1955a,b) and
McGrath and Julian (1963), who have arguéd that coping with the task
leads to both increased conflict, expressed as hostile remarks and
disagreements, and increased positivé, supportive comments and
agreements, which counterbalance the forces towards dissolution of
the group.

The opposing accounts rest to some extent on the different content
analysis systems used by the investigators. Bales' [.P.Adoes not
distinguish between 'personal' hostilities and expressions of inter-
party conflict, whereas c.p.a. does make this distinction. In
relation to Landsberger's (1955) findings, for example, Douglas'

(1962) model of negotiation would agree that a high level of personal
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hostility at the start of negotiations would be detrimental to the
eventual resolution of the dispute. There is however a more
fundamental disagreement, which is based on Morley and Stephenson's
(1977) view that the problem-solving aspect of negotiation does not,
as Bales would suggest, lead inevitably to inter-personal tensions,
but allows the conflict between the parties to be dealt with. This

disagreement will be examined in relation to the arbitration process.

Predicted Changes Over Time in Levels of c.p.a. Categories

based on Morley and Stephenson (1977) and Ann Douglas (1962)

With these contrasting predictions in mind, it is possible to
derive a series of expected changes in the relative emphasis given to
di fferent Conference Process Analysis categories, over time. Since it
is expected that the arbitration process will be more closely related
to the model of the negotiation process developed by Morley and
Stephenson (1977), than to the model of the problem-solving process
developed by Bales (1953), these predictions are based on the
previously established pattern of changes during the course of
negotiation, as reported by Morley and Stephenson (1977).

There are a number of practical difficulties involved in the
interpretation of content analysis material, since it describes
changing patterns of debate over time, where the categories themselves
are inter-related. (For example, if 90% of all statements are
'Offers' of some kind, only 10% can be 'Accepting', 'Rejecting' or
'Seeking'. If the level of 'Offers' falls, the level of ‘'Accepts’,

must rise.) Neither is it easy to predict what a 'chance'
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distribution of categories should be, since this idea makes nonsense
of the expectéd rﬁles of discussion and argument. Nor is it easy to
say what a 'significant' change in the level of use of any category
should bé, sfncé significant 'change' in the use of that category is
itself depéndént onn the overall frequency of occurrence for that
category.

Consequently, the setting up of an expécted distribution of
categories, on the basis of Morley and Stephenson's (1977) findings
providés a moré substantial starting point for the development of a
model of the sequencing of debate and decision-making in relation
to arbitration. The arbitration hearing is unlike the négotiating
session, to the extent that the final decision is formulated outside
the hearing and the parties are concerned to convince the arbitrator
of the merits of théir casé as well as convincing éach other.

Those disputes which are brought to arbitration originate in dead-
locked negotiation. Such negotiations may themselves bé different
in character from those which aré concluded in agreement. The
arbitration groﬁp as a wholé, however, shares many characteristic;
with thé négotiation group; Its members are concerned with
justifying divisive positions, and they have very evident obligations
to represent a party position. |f they are to continue working
together, the sides eventually have to reach some agreement, however
.temporary, on the issues in dispute. The content analysis of the
arbitration hearing should therefore cast light on the essential
similarities and differences between this process and the processes

of negotiation and problem-solving.



Predicted Changes in cpa Category Levels from Stage 1 to Stage ||

Based on Morley and Stephenson's (1977) findings, the change in
character from a first distributive bargaining stage, to a second
problem-oriented stage should be reflected in the following c.p.a.

dimensions as indicated:

(i) The Mode Dimension

Increased use of statements indicatingAcceptance of a proposal,
and increased use of questioning and exploratory comments (Seeks),
should occur together with decreased use of Rejects, which has in the

past been taken to indicate disagreements and divisiveness.

(ii) The Resource Dimension

Increased positive, supportive gestﬁres and praise for others
(Positive Acknowledgement) should be accompanied by fewer demonstrations
of hostility (Negative.Acknowledgement), which, it has been argued, are
typical of the opening bravado of negotiation. Less use of Procedural
comments is expected, indicating that the participants have established
the general form of the session, and are moving into a less structured
phase. Fewer references to Limits should be made indicating less
concern with restricting the range of options, while the use of
strategic statements should increase, indicating attempts to persuade
or dissuade others of the merits of a particular course of action
(Anthony and Crichton, 1963). Informational statements should decrease,

since the background to the case should already be established.
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(iii) The Referent Dimension

Increased references to Self and Persons are predicted, with a
corresponding fall in Party references, characterising the more
informal, exploratory nature of discussion in the middle stage of

negotiation, where individual group members are more prominent,

Predicted Changes in c.p.a. Category Levels from Stage Il to Stage I}|

The change in character from the second, pfoblem-oriented stage,
to the third decision-making stage is perhaps more difficult to predict,
in terms of c.p.a. categories, since findings have generally been less
clear cut. Here it is treated as primarily impersonal in nature, and
concerned with summarising, controlling and structuring activities,

which define the terms of a final outcome,

(i) The Mode Dimension

In line with the general characterisation of negotiation groups,
questioning or exploratory statements (Seeks) should decrease and

conflict expressed in the form of Rejections should decrease.

(ii) The Resource Dimension

According to Morley and Stephenson's (1977) findings, the fina]
stage of negotiation is characterised by an increasingly business-
" like approach, accounting for the rise in Procedural statements,
whilst the use of Limits, constraining the options for settlement,
should continue to decline. A decline in the use of strategic
arguments (Positive and Negative Consequences of Present Practices/
Proposed Outcomes) should be accompanied by increased attention to
Outcomes. The level of Positive Acknowledgements should continue to

"increase, while Negative Acknowledgements should continue to decline.
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(iii) The Referent Dimension

Both Personal references to particular group members and
references to Parties are expected to decrease between Stages ||
and IIl, with an increased level of Self references. These
predictions are in line with Morley and Stephenson's (1977) findings
and seem to reflect the rather business-like, relatively impersonal

nature of the final phase of negotiation.
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Predicted Changes in c.p.a. Category Levels

c.p.a. category predicted change
Stage 1 to Stage 11
Mode Accepts: increase
Rejects: decrease
Seeks: increase
Resource - Procedure: decrease
Limits: - decrease

Positive/Negative Consequences
of Present Practices/Proposed

outcomes: increase
Referent Self: increase
Person: increase
Party: decrease
Stage 11 to Stage 111
Mode Rejects: decrease
Seeks: decrease
Resource Procedure: increase
Limits: decrease
Statements about outcomes: increase

Statements about present
practices: decrease

Positive/Negative consequences:decrease*

Positive acknowledgement: increase
Negative acknowledgement: decrease
Referent Self: increase
Person: decrease
Party: decrease

*of present practices/
proposed outcomes



Section Two Stages of the Arbitration Hearing

{ Profile of the Arbitration Process .

Previous discussion of arbitration and, in particular the
experimental findings reported in Chapter Three, have led to the
general expectation that the arbitration process will be more
formal in nature than the typical negotiation process. In the
experimental simulation, the presence of an observer increased the
participants; concern to do justice to the position of their party.
This should be even more evident in the context of arbitration,
where the participants are further constrained by the need to

address statements through the Chairman.

Overall Distribution of Acts, compared with Negotiation

This expectation is in fact upheld by a comparison between the
overall distributions of c.p.a. categories for negotiation (as
reported in Morley and Stephenson, 1977, p.255 and p.279) and
arbitration (see Tables 6 and 7).

Just as Bales (1950) found empirical uniformities in the
occurrence of each Interaction Procéss Analysis category, reading
down table 7 a consistent pattern emerges for c.p.al categories

which varies relatively little from case to case.

1. In the Mode dimension, the majority of statements were made in

the form of Offers (x = 86.74%, S.D. = 13.53). There were few
interruptions (uncoded units, x = 0.32%, S.D. = 0.09), reflecting
the general formality of proceedings. On average 7.83% of acts

(S.D. = 2.14) were phrased as questions or requests for information

132.
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(Seeks); 3.9% (S.D. = 0.49) were phrased as Accepting and 1.15%
(S.D. = 0.26) as Rejections. Comparing this pattemwith that
established for negotiation (Morley and Stephenson, 1977), the
arbitration hearings were more dominated by Offers, with
slightly fewer Rejections and Seeks and a lower level of
interruptions. This pattern reflects the more 'decorous'
nature of arbitration, when compared with negotiation. The

presence of the chairman encouraged a rather controlled form

of debate.
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«~iTable 6 C.P.A. Categorisation of acts in each of twelve Arbitration Hearings (in Percentages)
c.p.a. category Case Overall Standard
1 2 3 L 5 6 7 8 9 10 1 12 Average Deviation
Person .
Management 43,04 36.10 33.09 29.27 29.19 28.63 30.77 19.37 21.26 26.44% 27.67 21.20 28.04 9.28
Union 32.10 47,69 36.99 35.88 L46.15 36.81 28.97 36.65 25.90 08.46 20,31 33.88 32.07 11.51
Arbitrator 24,86 16.21 29.92 26.67 17.50 28.02 21.98 24.69 24.61 20.04 15.75 13.08 23.96 8.12
(Union 2) - - - 08.18 07.16 06.54 18.29 19,28 12,99 25,03 12.45 24,01 14,88 6.68
(Union 3) - - - - - - - - 15.23 20.04 23.83 07.83 16.73 5.98
Mode 0 00.47 00.37 00.36 00.43 00.30 00.43 00.26 00.09 00.17 00,00 00.43 00.13 0.32 0.05
Offers 82.44 91,56 84,05 88.13 90.65 86.17 85.41 83,42 87.95 87.20 91.61 94,05 86.74 13.53
Accepts 05.21 01.69 05.82 o04.17 01.81 04,87 05.01 04,80 03.44 03,11 01.92 01.94 3.90 0.49
Rejects 01.98 00,66 00.72 01.36 00.60 00.78 00.66 00.70 01.98 01,27 01.10 01,14 1.15 0.26
Seeks 09.90 05.72 09.05 05.91 06.64 07.75 08,66 10.99 06,45 08.42 04.94 02.74 7.89 2.14
Resource 0 00.47 00.37 00.36 00.43 00.30 00.43 00.26 00.09 00,17 00,00 00.43 00.13 0.32 0.05
Procedure 21,83 06.60 11.15 11.06 05.51 09.28 07.12 06.28 09.90 06.14 06.90 07.39 9.47 3.36
Settlement Point 00,05 00.00 01.80 00.49 00.23 00.18 00.35 00.70 01.80 00.35 02.35 02.68 0.78 1.04
Limits . 02.50 00.66 03.42 01.25 00.83 00.82 00.79 00.61 O1.64 01.43 03.38 03.75 1.75 1.15
+ con. p.p., 00.83 00.00 01.80 01.90 02.79 01.67 01,58 02.01 01.38 00.57 00.90 00.07 1.27 0.84
- con. p.p. 02.24 00.00 03.06 04,17 07.47 03.38 02.55 05.50 10.33 OL4.56 09.32 00.07 4,31 3.26
sts./p.p. £ 22.09 20.18 45,02 34.09 30.32 50.18 44,04 50.79 33,48 38.23 26.81 04,68 32.99 13.86
+ con. prop. out., 00.42 01.83 00.00 00.98 01.58 00.18 02.24 02.09 00.52 00.48 01.85 04 L8 1.35 1.24
- con. prgp. out. 01,30 03.30 00.06 06.45 03.02 00.71 05.01 04,19 01.20 00.39 05.12 13,51 3.62 3.65
sts./oyt. 02.45 23.48 11.57 03.14 11.09 02,28 20.00 10.30 10.93 12,54 17.21 32.84 13.23 8.59
+ ack.. 04,17 01.47 00.66 02.28 01.66 00,75 02.37 01.22 00.95 00.96 O01.42 02.98 1.85 0.78
- ack. 05.05 06.60 01.02 02.44 01.66 01.32 00.84 *03.32 01,38 01.97 03.24 03.34 2.77 1.52
.Information 36.58 35.51 20.08 31.33 33.56 28.84 12.84 12.91 26.33 32.31 21.02 24.08 26.40 7.47
Referent 0 39.86 50,26 40,77 28.83 L46.68 48,33 41.01 41.88 50,17 41.78 34,99 A42.14 41.19  11.04
Self 08.86 04.99 06.53 06,78 ©07.09 09.17 05.58 .06.11 07.92 05.04 04L.09 06.19 7.02 2.11
Person 09.62 04.47 08.81 08,12 08.72 07.56 07.15 06.88 08.94 07.32 03.92 05.1k 7.45 0.50
Party 35.02 35.95 37.59 50.22 32.73 30.50 41,52 41,08 30.63 42,47 50.35 37.93 38.79 6.62

Arbitrator 06.67 04,33 05.88 05.47 04,98 04,73 04.79 03.49 04,39 O04.43 06.65 08.60 5.53 0.1
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" 'Notes Referring to Table6

‘Case

1 - private company
2 - pationalised industry 1!
3 to 12 ~ nationalised industry |

Since the overall pattern of category values does not differ dramatically between
cases 1 and 2 and 3 to 12, these two were included in the overall analyses of variance.

I =

+ con. p.p. = positive consequences of present practices

- con, p.p. - negative consequences of present practices
sts./p.p. - other statements about present practices

+ con, prop. out, - positive consequences of proposed outcomes
- con. prop. out. - negative consequences of proposed outcomes
sts./out. - other statements about outcomes

+ ack., - positive acknowledgement

- ack, - negative acknowledgement
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Table‘7 Overall Mean c.p.a. Categorisation of acts in arbitration hearings compared with
Morley and Stephenson's (1977) wage negotiations (in percentages)

c.p.a. category

Grand Mean
Negotiation (1)

[N:lj
Mode
0. 10.20
Offer . 68.00
Accept 09.50
Reject 02.60
Seek 09.70

" Resource

Procedure 01.10
Settlement Point 10.90
Limits 18.20
Positive consequences of present practices -
Negative consequences of present practices -
Other statements about present practices -
Positive consequences of proposed outcomes 01.80
Negative consequences of proposed outcomes 02.70
Other statements about proposed outcomes ' -
Positive acknowledgement 00.20
Negative acknowledgement 01.60
Information 48.00
‘Referent
Q. 62.60
Self 14,50
Person 14,10
Party 09.80
Arbitrator -

Grand Mean
Negotiation (2)

fn:n]

01.50
79.20
03.90
03.60
11.80

07.80
07.00
30.20

01.10
01.50
00.90
01.20
1‘7070

47.90
10.20
31.00
11.00

(Negotiation figures reproduced from Morley and Stephenson (1977), p. 255 and p.279)

Grand Mean
Arbitration

[~:12]

00.32
86.74
03.90
01.15
07.89

09.47
00,78
01.75
01.27
0k.31
32.99
01.35
03.62
13.23
01.85
02.77
26.40

bi.17
07.02
07.45
38.79
05.53
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2, This is further highlighted in the Resource dimension where

the level of thé strategic categoriés (Positive and Negative
Consequences of a particular course of action) tended to be
higher than in negotiation. (Overall level in the arbitration
hearings - 10.55% compared with 2,6% of all acts in negotiation).
This sﬁggests, particularly since the majority of these acts
(7.93%) are threatening the Negativé Conseqﬁences of a course
of action,'that the form of debate at arbitration constrains
the way in which the rejection of the opponent's position is
expresséd, focﬁssing on the usé of threatening statements,
rather than outright rejections of the other side's proposals.
(e.g. 'If the proposed changes go ahead, oﬁr members will refuse
to work those positions'.)

The level of statements about Procedure is fairly high
(x = 91“7%, S.D. = 3.36), again.confirming the controlled nature
of proceedings. The formal procedure did not, however, diminish
the expression of praise or bTamé: these two categories form a
slightly larger proportion of total acts in the arbitration hearings
than they did in negotiation (2.1% in negotiation; 4.62% in
arbitration).

A relatively large proportion of the debate centred on
the background context of the dispute and current agreements or
working arrangements (x = 32.99%, S.D. = 13.86), a result which
is predictable given the arbitrator's status as an outsider to
the dispute. The focus on Present Practices also reflects the
enduring concern of arbitration with the interpretation of
agreements. The concern with Outcomés (x = 13.23%, S.D. = 8.59)
and Settlement Points (x = 0.78%, S.D. = 1.04) was consequently

less prevalent than might be expected in negotiation.
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3. In the Referent dimension, an average of 41.19% of all acts

had no specific referent (S.D. = 11.04), compared with an average
of 55.25% in negotiation. The majority of the remaining acts
refer to one or other Party to the dispute, (x =33%71%, S.D. = 0.50).
This is a complete reversal of the pattern established by Morley
and Stephenson (1977) for negotiation, where the largest
proportion of acts referred to a particular Person present
(14,1 - 31.0%) and a smaller proportion (9.8 - 11.0%) referred to
a particular Party to the proceedings. The relative emphasis
given to interparty rather than interpersonal references has
generally been used to characterise the formality of proceedings
(Morley and Stephenson, 1977). [In this case, the relative
concentration on interparty references emphasises the more formal,
controlled nature of the arbitration hearing, which follows a
reasonably standard procedﬁré. in contrast, participants at the
negotiating table, who do not have to address remarks through a
chairman, are more easily allowed to forget the constraints of
their representative role.

In sum, the overall distribution of categories characterises

the arbitration hearing as more formal, impersonal and controlled

than negotiation.
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Il Three-Stage Analysis of Arbitration

Results

(i) Division of Hearings into Stages

Previous stage or phase analyses have adopted the pragmatic
approach of dividing the total number of units of analysis into
three, in order to establish where each stage of the process
should begin and end. It was decided, in this case, to identify
the beginniﬁg and end of each stage, according to the apparent
distinctions between the three parts of the hearing process,
which resemble the three parts of the classic debate. During
the first stage, the party representatives present their
arguments. This is followed by a more loosely structured
exchange of qustions and answers between parties and the
arbitration board and finally, each side is asked to summarise
their présent position, clarifying the main areas of disagreement
and remaining uncertainties.

The division of the hearing transcripts into three parts
therefore reflects the point of transition from one stage to the
next, as described above (Sée Appendix 7 for Total Units in

each case and points of division.)

(ii) The Effects of Stage of Hearing on c.p.a. category levels

Table 8 indicates the number of statistically reliable changes
in catégory levels, over time. Table 9 gives the results, using
the binomial tést, of simply counting the number of cases (out of
twelve) in which the predicted direction of change is fulfilled.

The results of analyses of variance show limited support for the
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changes between Stages, predicted on a negotiation model.

For Stage 1 — I, 4/1% predicted differences in c.p.a.

category levels were statistically reliable, with a further
three changes in the predicted direction which were not

statistically reliable. For Stage || — 1Il, 5/12 predicted

differences in c.p.a. category levels were statistically reliable,
with a further five changes in the predicted direction not
statistically reliable.

On a less stringent test, simply counting the number of
cases out of twelve in which the predicted direction of change
occurs, the model is largely supported for Stage | —  Stage 1|
changes (binomial test, Z =+2.01, P <.02), with considerably
less support for predicted changes between Stages || —— |1}
(Z =-1.0, n.s.).

The results are described in more detail below, and

presented graphically.
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Table 8 Proportional Use of Each c.p.a. Category, Derived from Sum Totals of Raw Scores Across 12 Cases

STAGE TOTAL F p
1 (s.D.) 2 (s.D.) 3 (s.D.)

Mode 0 0.11 (0.09) 0.4 (0.31) 0.44% (0.40) 0.29 (0.15) -
1 (Offers) 97.66 (0.92) 78.54 (3.78) 84.70 (6.41) 88.08 (3.22) 6.05 .009
2 (Accepts) 0.60 (0.45) 6.22 (1.32) 5.04 (3.28) 3.60 (1.39) g.57 .00l

3 (Rejects) 0.65 (0.48) 1.63 (0.88) 0.99 (0.67) 1.05 (0.41) L.,97 .02
L (Seeks) 0.98 (0.49) 13.21 (2.90) 8.8 (3.53) 6.97 (2.22) 25.27 .00l

Resource 0 0.11 (0.09) 0.40 (0.31) o0.44 (0.40) 0.29 (0.15) -
1 (Procedure) 5.95 (1.68) 10.19 (3.31) 12.11 (3.77) 9.06 (1.99) 10.76 .00l
2 (Settlement Point) 2.04 (1.46) 0.38 (0.71) 0.26 (0.33) 1.01 (0.92) 7.50 .00k
3 (Limits) 2.0k (2.00) 1.70 (1.78) 2.01 (1.32) 1.93 (1.17) 1.92(.17)
b (positive consequences of p.p.) 1.58 (1.49) 0.92 (0.89) 0.95 (0.87) 1.20 (0.74) 0.17(.84)

5 (negative consequences of p.p.) L.68 (3.24) 5.08 (4.89) 2.43 (2.66) 4,13 (3.02) L4.02 .03
6 (other statements about p.p) 33.30 (12.54) 32,60 (15.01) 30.78 (13.97) 32.3% (12.95) 2.72 (.09)
7 (positive consequences of prop. out.) 2.11 (2.18) 0.98 (2.03) 1.22 (1.03) 1.50 (1.27) 1.53(.24)
8 (negative consequences of prop. out.) 4.80 (h.51) .51 (5.20) 2,96 (2.31) 4.17 (3.83) 0.72(.50)
9 (other statements about outcomes) 13.81 (9.39) 12.76 (8.96) 15.18 (8.76) 13.90 (8.30) 1.75 (.20)

10 (positive acknowledgement) 1.43 (0.48) 1.53 (0.84) 2.58 (1.79) 1.81 (0.74) 3.86 .03
11 (negative acknowledgement) 2.37 (1.56) 2.45 (1.14) 3,11 (1.69) 2.61 (0.92) 1.28 (. 30)
12 (information) 25.78 (7.57) 26.49 (9.34) 25.98 (10.90) 26.05 (7.17) 0.23(.80)
Referent 0 (No referent) 47.28 (9.24) 38.17 (L.84) 34.99 (6.12) 40.99 (5.94) 1.95(.17)
1 (Self) 2.69 (1.00) 8.81 (2.34) 9.11 (3.44) 6.37 (1.36) 31.51 .001
2/3 (Person) 5.7% (0.89) 9.8 (1.87) 9.94 (3.52) 8.18 (1.55) 0.23(.80)
L/5 (Party) 39.65 (9.60) 37.62 (5.94) 39.15% (7.65) 38.91 (6.78) 1.51 (.25)

6 (Arbitrator) hoes (1.28) 5.53 (2.39) 6.82 (2.37) 5.54 (1.36) 3.82 .ob



Table 9

Mode

Resource

Referent

Predicted direction of change and observed number of cases which change in
the predicted direction, in terms of proportions of c.p.a. categories

2.
3.
4,
1.
3.

b,

7 & 8. Positive and .
negative consequen-

10.
11.

12.

1.

c.p.a.

"Category

Accepts
Re jects

Seeks

Procedure

Limits
5,

ces of proposed
outcomes/present

practices

Positive acknowl-

edgement

Negative acknowl-

edgement

Information

Self

2,3 & 7. Person
~ L,5¢& 8. Party
" Stage 1 to 11

Stage 1 - 2
Predicted Observed
Increase 12/12
Decrease 2/12
Increase 12/12
Decrease 2/12
Decrease 5/12
Increase 20/48
Increase 10/12
Decrease 6/12
Decrease 7/12
Increase 12/12
Increase 11/12
Decrease - 5/12

Using the binomial test, £ = -2.01,

p.<

.02

Stage 2 - 3
c.p.a.
Category Predicted Observed
" "Mode
3. Rejects Decrease 7/12
L, Seeks Decrease 10/12
" Resource 1. Procedure Increase k12
3. Limits Decrease L/12
L,s,
7 & 8. Positive and
negative consequen-
ces of proposed
outcomes/present
practices Decrease 18/48
6. Statements about
present practices Decrease 9/12
9. Statements about
.outcomes Increase 10/12
10. Positive acknowl-
edgement Increase 10/12
11. Negative acknowl-
edgement Decrease 5/12
Referent 1. Self Increase 6/12
2,3 & 7 Person Decrease 6/12
4,5 & 8.Party Decrease 8712
Stage 1 to 11
Using the binomial test, 2 =1.0
n.s
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Stage | to Stage ||

In the Mode Dimension, the level of Offers fell from Stage | to
Stage |1, with a corresponding increase in the level of Accepts
(conforming to the predicted change), a small increase in Rejections
(opposite to that predicted) and a substantial increase in questions
and exploratory acts (Seeks, as predicted). In the Resource Dimension
the use of Procedure increased in Stage !l of the hearing (counter to
~expectations), and the use of Limits remained low and unvarying,
rather than decreasing. References to Settlement Points were at
their highest at the beginning of the hearings. The strategic
categories showed an interesting pattern of variation, although the
only statistically reliable change was in the Negative Consequences
of Present Practices category, which changed in the predicted direction,
increasing from Stage | to Stage Il. The hearings generally were
characterised by a higher levél of négative statements, threatening
the undesirable consequences of a proposed course of action or
pointing out the disadvantages of a current agreement, than
stateménts about the Positive Consequences of actions. The two
Positive Consequences categories, persuading the other side of the
advantages of either the current agreement or future proposals,
was highest at the start of the hearings, rather than increasing in
the second stage as predicted. Those statements concerned with
butcomes and Present Practices also decreased slightly in the
second stage of the hearing. The levels of Positive and Negative
Acknowledgement remained the same in Stages | and 11, counter to

predictions. The level of Information did not fall as predicted

but remained fairly constant.
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In the Referent Dimension, references to Self increased
significantly, as predicted, while references to Person and Party
showed no significant changes. Personal references did, however,
tend to increase in the second stage of the hearing, with a
corresponding decrease in the number of statements without an
explicit referent. References to Arbitrator also increased. The
relatively constant use of Party references indicates the overall
formality of the process, although the rise in references to Self
and Person indicates that, even within this context, where Parties
tended to dominate the proceedings, the second stage of the hearing
was still characterised by more exploratory exchanges between the

individuals present.

Stage |} to Stage 11!l

In the Mode Dimension, the level of Offers increased slightly,
while Seeks, Accepts énd Rejects all decreased. The decreasing use
of questioning and exploratory statements conformed to expectations,
but overéll, the level 6f Rejections remained slightly higher in the
final stage of the hearing than it was at the beginning (counter to
expectations).

in the Resource Dimension, Procedure increased as predicted,
statements about Outcomes tended to increase (not statistically significant)
while statements about Present Practices declined slightly (not
statistically significant). Negative Consequeces of Proposed Outcomes/
Present Practices déclined as expected (the latter was statistically
significant). The use of Limits and the Positive Consequences categories
remained stable, counter to predictions that they would decrease.

Positive Acknowledgements continued to increase significantly, as
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predicted. Negative Acknowledgements however also increased
slightly. In the Referent Dimension, references to Person and
Party did not decrease as expected and references to Self remained

stable. References to the Arbitrator continued to increase slightly.

(iii) The Consistency of Observed Changes Across Hearings (See Table 10)

Overall, the observed pattern of changes in category levels was
remarkably-consistent from one hearing to the next, testifying above
all to the restraining effect of a standard procedure on the form of
debate and argument. This standardisatfon was particularly
noticeable in the Mode Dimension, where the level of Offers was
always highest in the opening stage of the hearing, the level of
Accepts and Seeks always increased from Stage | to Stage Il and the
level of Rejects increased in all but two cases. (in .these two
cases the level of Rejections actually decreased throughout the
hearing.) The pattern of category changes in the Resource Dimension
was more varied, particularly in the strategic categories, where
arguments about Present Practice or Outcomes were more or less
relevant depending on the precise nature of the dispute. The
Negative Acknowledgement category was also slightly less consistent,
in the sense that its level decreased, rather than increased,
towards the end of hearings in four out of twelve cases. The
Referent Dimension categories again showed a remarkably consistent
pattern of changes, with Person and Self references increasing
from Stage 1| to Stage !l in all but one case, Party references
decreasing in all but two cases and references to the Arbitrator

increasing or remaining constant in all but two cases.



Table 10 Consistency of Overall(Averagé\Changes in c.p.a.
Category Levels in Twelve Arbitration Hearings

Number of cases out of 12
where changes occured in the

opposite direction to thet

e nprcted ¥
Mode Dimension
1. Offers 2
2. Accepts 1
3. Rejeéts 2
Lk, Seeks 2
Resource Dimension
1. Procedures
2. Settlement point
3. Limits
4, Positive Consquences of
Present Practice 2
5. Negative Consequences of
Present Practice 3
6. Other statements about
Present Practice 6
7. Positive Consequences of
Proposed Outcomes 4
8. Negative Consquences of
Proposed Outcomes 3
9, Other Statements about Outcomes 3
10. Positive Acknowledgement 2
11, Negative Acknowledgement L
12. Information 8
Referent Dimension
0. No Referent 2
1. Self 0
2/3/7. Person 2
L/5/8. Party ]
6. Arbitrator 3

*Ch““j“ W cpe Ca(cjélt\ levels Cccur  ttween Stagis IS amd Skgo

L]
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Section Three The Three Stages of the Arbitration Process

The most obvious conclusion to be drawn from the analysis of
the arbitration hearings is that each falls into three distinct
stages, which are generally consistent from one hearing to the
next. Superficially the three stages of the process are evident
to any observer and a detailed content analysis is not necessary
to show that each hearing follows a standard procedure, which
moves from the presentation of arguments, to exchange of questions

and answers, to a summary of the points in dispute.

The content analysis itself, however, indicates that both
Bales' phase movement and Morley and Stephenson's model of
negotiation could be said to apply to some extent to the arbitration
process. |t is however evident from the high level of statements
addressed formally to parties, that the hearing is not treated
principally as an accommodative problem=-solving exercise (typically
accompanied by a higher level of pérsonal exchange). The existing
dispute is clearly between the parties represented. The arbitratfon
hearing offers one method of dealing with that dispute. Yet Bales'
three phases of orientation, evaluation and control appear to match
the three stages of the hearing reasonably well. There is even some
small measure of support for Bales' suggestion that hostility and
antagonism increases during the course of the debate, along with

positive, supportive gestures aimed at preventing the dissolution

of the group.

The extent to which the stages of arbitration actually fit
Bales' problem-solving phases is, however, probably more apparent

than real. It must be remembered that the three stages of



arbitration are consciously 'imposed' on the group process by virtue
of the standard procedure in use, rather than occurring as a product
of the particular 'problem' which is being dealt with. That procedure
is in itself more likely to be a reflection of our society's belief
in the value of rational argument and debate as a means to the
resolution of a dispute than a sign of conformity to Bales' phase

movement.

The three gtages of negotiation distinguished by Morley and
Stephenson (1977) could also be said to match the three stages of
arbitration.reasonably well. The first stage of the arbitration
process is essentially distributive in character, concerned with
estaBlishing party positions and giving particular emphasis to the
relative merits of the case (Positive Consequences of Present
Practice%//Proposed Outcomes). This is followed by a second stage
concerned with explaining the likely room for manoeuvre which the
third party may have (Negative Consequences of Present Practices/
Proposed Outcomes; higher level of references to Self and Person)
and a final stage of controlled examination of closing positions and
remaining points of disagreement (high level of references to

Procedure; references to Party again rise; increased use of Outcomes).

The Overall Significance of the Findings

In terms of Bales' phase-movement model, the face-to-face group
is treated as a mechanical, closed system, with a finite amount of
energy, where the ‘'disturbance' input, in the form of a problem,

equals the energy output, or problem solution. The group process is



152

treated as a linear series of actions and reactions and the
progression from one phase to the next is seen as inevitable. The
overall philosophy behind the model is generally difficult to épply
to arbitration. The principal difficulty, as with negotiation, is
with the view of conflict which the model expresses. In Bales'
system, conflict is treated as a by-product of the group process.
In arbitration, as in negotiation, the process is itself created in
order to deal with the pre-existing conflict between parties. The
three stageﬁ are not emergent, as Bales would suggest, but chosen as
a method of controlling the expression of conflict between the
parties. The arbitration process is not about integrating the
discordant elements which threaten the dissolution of the group,
but about recognising the fundamental conflict of interest between
the parties and regulating its expression by virtue of a standard,
consentionalised procedure. Antagonism and hostility between sides
pre-exists the arbitratjon, which in itself exists to manage and
contain the expression of conflict. Within the constraints of the
arbitration procedure, individual antagonisms are not allowed the
possibility of expression, since in line with Douglas' (1962) arguﬁent,
the outbreak of personal hostilities at the arbitration stage would
be detrimental to the production of a workable resolution. The level.
of Negative Acknowledgement remains lower at the end of the
~arbitration hearings than it is at the beginning of Bales' problem-
solving sessions.
It seems that there is a need to distinguish between the social
process and the procedure for dealing with the 'problem'. In this

case, the procedure used encouraged a very formal process. This is



perhaps the basic difference between Morley and Stephenson's (1977)
negotiations and the process at the arbitration hearings. The
existence of the conflict between sides is central in both cases,
but the concrete expression of that conflict is different and it
may be suggested that the arbitration process resembles a formal

negotiation.

The Effect of a Conventional Procedure on
the Expression of Conflict between Parties

The formality of conventional procedure imposes its own
regularities on the patterning of discussion and directs the
expression of conflict into certain confined channels. One aspect
of that formality is the internal movement of the hearing itself
through these stages which are more than 'notional'!. The formality
of the hearing has clear effects on the dialogue, decreasing the
likelihood of interruptions, and personal forms of address and,
partly because of the chairman's presence, decreasing the likelihood

of exchange directly between individual party representatives on
-opposing sides. The relative grandeur of the physical setting, the
public nature of the forum, 'the use of microphones and the physical
distance between arbitration board and parties all tended to increase
the 'psychological' distance between participants from opposing sides
and the board. Morley and Stephenson (1977) studied the effects, on
negotiation process and outcomes, Qf different channels of
communication, arguing that the use of the telephone increases the
formality and impersonal nature of the proceedings, where the greater

formality results in greater emphasis on the 'party line' and less

1}

3



154

concern for personal relations between group members. In this
case, the physical setting and the presence of microphones
exerted a similar formalising effect on proceedings, to the extent

of outlawing the expression of personal antagonisms.

These factors, together with the usé of a standard procedure,
regulate the expression of the conflict between sides, by requiring
the parties to distance themselvés from it and thﬁs talk about it,
wittht é&gaging in its exterior forms. Contrary to the negotiations
described by Morley and Stephenson (1977), the extent of the conflict
over preferred outcomes was éxpressed, at the hearing, initially
without the usé of a high level of Rejéctions and with few overt
signs of hostility and antagonism. The first stage of the hearing
was instead characterised by a high levél of statements offering
details of présént positions with much reference to distinct parties.
Thé justification of party positions relies not on rejections of the
opponent's stancé, bﬁt on assertions of thé mérits of the case. Only
iﬁ the second stagé of the hearing, when the procédure allows a less
structuréd discussion of the issués, does the moré common pattern'of
disagréement and conflict emerge, in almost colourful contrast with
the first part of the hearing. This second stage is characterised
by a greater diversity in the form of expression and arguments, and

“allows slightly more indication of underlying antagonisms between
sides. The debaté is more personalised, with increased reference to
Self and other individuals. Whereas in mediation sessions, initial
hostility was negatively correlated with successful resolution

(Lardsberger, 1955a,b), in arbitration hostility during the first



stage of the hearing is ruled out by the hearing procedure itself.
The problem-solving element in the arbitration process did not, as
Bales would suggest, necessarily provoke increasing conflict
between individuals in the-group, but allowed something more of the
areas of agreement and disagreement between the sides to be
explored. A

The results suggest that, in a procedurally formal setting, a
distinction should be made between the expression of disagreement
and the expression of hostility (something which both Bales and
Morley and Stephenson have used together as expressions of
conflict), such that disagreement need not be accompanied by the
outward expression of hostilities between sides or group members.
In the past the characterisation of formality in communication has
relied largely on arguments about the depersonalised nature of
more formal communication. The Qse of a standard procedure aiso
formalises the expression of conflict. The disagreement between
sides is restrictéd in form, confining statéments mainly to Offers and
relying on comments aboﬁt the positivé and negative consequences of
proposed action or inaction to convéy thé éxtent of the underlying
conflict. Représentativés of the opposing sidés are consequently
able to maintain a relatively disinterested stance, facilitating the

resolution of the dispute.
Conclusion

In reality there are very few 'problems' which are non-
divisive and which consequently could be resolved along non-partisan

lines. Such problems are most likely to exist when the consequences
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for the decision-makers are not serious. In the case of a long-
standing conflict of ‘interest, in the context of a continuing
relationship between group members, such as that encountered in
industrial relations, the methods for dealing with the conflict
are frequently institutionalised in order to regulate and control
its expression. These methods constitute in themselves part of
that 'group maintenance' function which Bales discusses.

The three stages of the arbitration hearing are formally
established by the conventions of a procedure which decrease the
possibilities for innate variations according to the type of issues
in dispute. What function does the hearing perform for the parties?
Firstly, thg procedural formality controls the overt expression of
conflict and may in certain cases facilitate the discovery of a
solution to the dispute. Secondly, since arbitration provides a
public forum for the hearing of differences, it is both an opportunity
for representatives to demonstrate to consti tuents that their
interests are being zéalously protéctéd and pursued, and an opportunity
for parties to reappraise their own and the other side's position, with
the benefit of a third-party présénce. The third-party may give new
emphasis to aspects of the dispute previoﬁsly ignored by the parties.
Lastly, the final gtage of the hearing provides a forum for the
re-framing of differences in the light of the arbitrator's questions

-and comments.

Rather than a linear series of actions and reactions, the
arbitration process can be characterised as one part of a larger cycle
of decision-making and negotiation, viewed in the context of the
bargaining rélationship between the partiés. Burnstein (1980)

distinguishes between exogenous and endogenous cycles, the former

6



being events in the environment (economics, government pay policy,
etc.) and the latter being events internal to the group. In this
case such internal cycles may include the need to maintain the group,
although this is not necessarily expres;ed verbally on such occasions.
Drawing on Mintzberg et al's (1974) characterisation,
arbitration can be depicted as part of a decision selection process,
embedded in routines of diagnosis, development and selection. Yet
within itself it contains all of those elements. Whilst some of the
issues brought to arbitration clearly concern a re-run of well-
established practices and habits, with a choice between pre-determined
solutions, some of the issues require the creation of new solutions,
uniquely designed to meet the particular circumstances. Those
decisions are themselves likely to form one part of another cycle.
The picture which emerges is not one of linear chains of action and
reaction, such as those discussed by Bales, but a process which is
social in nature, and which builds on and changes what has gone
before. Pfiffner (1960) suggests that thé circular nature of such
a process ‘is closer to 'fermentation in biochemistry . . . than
(it is to) the industrial assembly line' (p.129). Whatever the
political and strategic reasons for pursuing some of the disputed
issues to arbitration, it can be argﬁed that, in some cases, the
arbitration hearing provides a specific means for the 're-cycling'
of decisions and arguments. To the extent that this method contrasts
with préceding and subséquént negotiation and committee stages, it
should assist the parties in the discovery of a novel solution to
the dispute. 1f, as Mintzberg et al (1974) suggest, 'complexity' is

gradually understood through the continual recycling of the arguments

157
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and issues, it may be conjectured that, where an arbitration provision
exists, some of the thorniest disputes, requiring the greatest amount
of 'recycling' before the achievement of a workable solution will at
some stage, and even before the possibilities of negotiation are

exhausted, result in arbitration.



CHAPTER SEVEN

Procedural Justice and the Process of Arbitration

in Relation to the Relative Simplicity or Complexity of the Dispute

Section |

The Nature of the Disputes brought to Arbitration

It has been suggested, in Chapter Four, that it is possible to
distinguish between two types of public sector disputes brought to
arbitration, the first concerning the interpretation of a current
agreement or the application of an established standard in relation
to a current issue, and the second concerning a decision over the
terms of a new agreement according to conflicting principles and
criteria for settlement. It was also suggested in Chapter Four
that the relative simplicity or complexity of the dispute was likely
to be one indicator of the approach which the third-party should
adopt in dealing with the case. For the purpose of the present
analysis the distinction between cases is therefore made in terms of
their relative 'simplicity' or 'compléxity', where the simple cases
are defined partly in terms of their concern with the application of
an established standard to the current dispute and the more complex
" cases aré defined partly in terms of their lack of such established
criteria. Although it might be more accurate to describe complexity
as varying along a continuum, the small sample size prohibited any

finer discrimination than' the initial division between 'simpler' and
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'more complex' cases. This distinction corresponds reasonably well
to Thibaat and Walker's (1975) distinction between cases with
established criteria for decision and cases which lack such criteria.

The preface to the arbitration board's decision on pay
restructuring proposals illustrates the board's own understanding
of the more complex disputes: 'We have had to decide a series of
issues which will have widespread implications for the future . .
We feel we must preface our conclusions on these matters with some
reference to the unusually complex circﬁmstances which sﬁrround the
. . . proposals . . . Many of the outstanding issues wére still the
subject of negotiations . . . It is not possible to say what the
final position of the two sides would have been . . . Finally some
of the issues thémselves are complex in that they involve
assessment of changes in work pattern and résponsibilities both in
the past and fn the future' (arbitration board decision, 1974).

In tﬁe context of négotiation, two aspects of complexity have
been distinguished (w}nham, 1977; Zartman, 1971; Barber, 1966),
firstly the difficulty, which decision-makers face, of dealing with
a large Eass of informaf?on, and secondly, the uncertainty created
by the lack of an obvioﬁs framework or set of criteria for judging
the relative weight or significance of different and conflicting
information. A quote from the arbitration board serves to illustrate
the former: 'We have been presented with two claims which have not
been advanced on thé same basis. They have also produced different
responses from the other parties concerned with the outcome of our
decision. As a result we have been faced with four divergent views

of the problems and events . . . together with incompatible
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suggestions for dealing with them . . .' (arbitration board
decision, 1978). The aspect of complexity concerned with the mass
of information to be dealt with may be defined as:

(i) the size or width and variety of issues;

and

(ii) the number of interested parties.
Taken together these two features cause the number of possible view-
points to multiply rapidly (Winham, 1977).

The 'dncertainty' which is characteristic of complex problems
may be produced by

(i) problems of discovering or generating information;

(ii) the lack of an easily applicable framework for the
ordering of priorities and justification of decisions;
and

(i1i) long-term consequences which are not easily foreseeable
in advance (Winham, 1977).

Although in the public sector arbitrations, the parties
provided a great deal of detailed information, oriented towards
supporting their particular arguments, the problem from the board's
point of view was ‘how to form some estimate of the relative
justifiability of the range of offers made, bearing in mind the
(management's) admission that its own evaluations were based on
 subjective judgements . . .' (arbitration board decision, 1974).
In contrast with the simpler cases, where appeal could be made to
an agreed criterion, in more complex disputes the hearing and
decision have to encompass debate about the kinds of criteria to

be used in evaluating alternative agreements.



The Definition of Simple and Complex Disputes

in the light of the preceding discussion, the distinction

between simpler and more complex cases was made as follows.

1. Simpler Cases

In industrial relations terms, the simpler disputes were

those which

(i)

(ii)

(iii)

concerned a single issue and decision point or a

main and a subsidiary issue, which was related in an
obvious and immediate Way to the main focus of dispute;
could be decided within the context of an existing
agreement or by reference to established practice;

had outcomes with limited and foreseeable consequences

for the industry and industrial relations as a whole.

(See Figure k.)

2. More Complex Cases

The more complex disputes were those which

(i)

concerned a number of issues, which could be extensive,
in terms of the numbers of staff and grades covered,
and which were related to each other such that a
decision on one issue had uncertain or unpredictable

effects on all the others;
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‘ Figure [;

Case 1

Examples of simple

cases, referred to arbitration

Case 2

Case 3

Case & Case S

Main
Issue

Claim for increase
in signing-on and

-off time, allowed
to drivers

Claim for signing-
on and -off allow=
ance for staff in-
volved in contin-
uvous shift-working

Claim for quarterly Claim for payment of Claim for payment of

review of meal and
lodging allowance

to replace current
annual review

meal allowance to full driver's rate
staff in construction to drivers' assistants
gangs, working more qualified to drive

than one mile from

their booking-on

point

subsidiary
Issues

Grievance over poor
organisation of
notice-boards which
drivers were re-
quired to check be-
fore commencing
duty

Arbitrary fashion in

which overtime was

currently granted to -
staff remaining over

at the end of a’
shift

Provision of adequate Slow promotion to
facilities for meals/ driver
refreshments whilst

involved in mainten~

ance work

Decision
Context

Agreement for 20
minute signing-

on and -off allow-
ance

Other agreement
with groups of
staff for signing-
on and -off allow-
ance

Agreement on pay-
ment of meal and
lodging allowance

Agrcement on pay=
ment of meal and
lodging allowance

Agreement over drivers'
terms and conditions
of employment

Decision

No justification
for a general in-
crease. Work study
proposed, for
efficient arrange-
ment of notice=-
boards and other
information

No justification
for general allow-
ance. Creation of
new agreement over
procedures for
claiming overtime
proposed

Six monthly review No entitlement

proposed

No entitlement to full
rate, but some allow-
ance, recognising their
qualtification, proposed

Grounds
for
decision

1. Has there been
an increase in
duties?

2. If so, is extra
time needed?

1. Is there a

over''.period be-
tween shifts?

2. If so, should
this be paid for
by regular allow-
ance?

3. Comparability
with other public
sector arrange-
ments.

1. Is annual review 1. Are staff working 1. Would there be a
significant ''change causing hardship

to staff, given
high rate of in-
fiation?
2. Comparability

with other public 2. Is the allowance

sector arrange-
ments.

more than one mile detrimental effect on
distant From booking- incentive to apply
on point entitled to for driver's job?
meal allowance? 2. Are drivers® assis=-
or tants waiting for
promotion in an un-
payable only to staff favourable position?
working outside their

normal areal

Implications
for
Industrial
Relations

Related to claims
by other groups
for the creation
of a signing-on

. allowance . .

Related to drivers'
claim for increased
signing-on and -off
allowance

Potentially repercussive
claims by other groups
- in similar position

s e e ———————————
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Fljuré 5

Case !

Examples of Complex Cases, referred to Arbitration

Case 2

Case &4 Case 5

Case b

Issues

Pay restructuring
proposals in terms
of:

1. Payments for
additional re-
sponsibilities;

2. Restructuring

Provision of adequate Method of payment Proposcd changes in
and consolidation procedures for ad-

differentials and

maintenance of rel-

ativities between
salaried and wages
grades, in the
light of pay re-

for salaried staff; structuring pro-

3. Payment for

irregular and un-

social hours;

4. Consolidation of
individual bonus
payments into
basic rates;

5. implementation,
etc.

posals

into basic rate
of £6.00 pay
supplement and
effect on basic
rate of pay in
operation

of two agreements
vertising salaried which allow manage-
staff vacancies to
wages grades.
(Claim brought by

management)

up to 9 hours with-
out consultation

Proposed rescindment 1. Claim for in-
creased respon-

sibility and pro-

ment to roster staff ductivity payments;

2. Claim for com-
parability of .
salaried staff with
wages grades

Main
Arguments

Equity/Justifiabil=
ity of proposals
in terms of:

1. Establishing
relationships
between grades/
differentials;

2.Recognising
responsibilities;

3. Overall
efficiency;

k. Good industrial

relations practice,

etc. :

Equity/Justifiabil-
ity in terms of:
1. Relationships
between grades,
particularly
supervisory and
non-supervisory;
2. Disruption of
established prin-
ciples for grad-
ing of posts

Equity/Justifiabil- Equity/Justifiabil= 1. Rights of manage- Equity/Justifiabil-

ity in terms of:
1. Psychological
importance of not
reducing the
basic rate
(historical pre-
cedents); y

2. Effects of pro-
posed payment
methods on cal-
culation of
bonuses, etc.

ment to determine
hours of working;
versus rights of

ity in terms of:
1. Conflicting
expectations of
salaried versus
wages grades
over promotion/
job prospects;

- 2. Rights of
management to
widest possible
choice of appli-
cants;

3. Difficulties in
recrui tment

determination;

of "cooperative"
arrangement

employees to self-

fty in terms of:

1. Perceive re-
introduction of
individual bonus
arrangements;

2. Good faith of the 2. Future stabil-
parties in operation ity of the

industry;
3. Productivity;
4. Stress and strain
of certain jobs

Decision

Compromise between
positions of
management and
unions

Compromise between
positions of
management and
unions

Compromise between
positions of
management and
unions

Favours management  Favours unions
proposals for' re-

form of procedure

Compromise between
positions of
management and
unions

Implica-
tions for

Covers whole work-
force; relations

Industrial between work-

Relations

groups and unions;
future structure
of industry, etc.

Part of continuing
argument about
supervisors'
differentials in
relation to in-
creases received
by wages grades
staff

Covers whole work-
force; unions dis-
agree over long-
term ef fects of
different payment
methods and con-
solidation

Related to continuing Uncertain effects
arguments over the on future time-
relationships be- tabling, crucial
tween salaried, to the operation
supervisory and wages of the industry
grade staff

Related to continuing
arguments over

methods of payment

of bonuses

(individual versus
group versus additlons
to basic rates)

r oen o v



(ii) lacked a specific framework or easily available
criterion for agreement in terms of which any decision
could be couched;

(iii) frequently involved reference to abstract principles
of equity and justice;

(iv) had wide-ranging, long-term implications for industrial
relations, including inter-union relations, which were
difficult to forecast.

(See Figure 5)

Section i

Procedural Justice and Arbitration

According to Thibaut and Walker's (1975) model of procedural
justice, different procedures should be required in order to deal
satisfactorily with the two types of disputes. The simpler cases
should be most appropriately resolved by a procedure which vests
most control in the third party (inquisitorial) and the more
complex cases should be most satisfactorily resolved by a procedure
which vests most control in the disputants (adversarial/negotiation);

Without reference todetailed content analysis, it is however
~ immediately evident to any observer that, in public sector
arbitration, a standard procedure has been used consistently by the
same parties since the 1950s. This procedure, which has been used over
80 times to decide disputes betwéen parties, is set down formally in
their agreed disputes procedure. Appeal to arbitration forms the

final stage of a machinery which progresses disputes from local
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commi ttees up to national level. The role of arbitration is not
insignificant for the industry, since the arbitrators have the
power to decide issues as varied as wages, hours of duty, other
conditions of employment or proposals to vary a national agreement
where the proposals are, in the pérties' own words, of 'major
importance’,
As established in Chapter Five, the procedure in use
superficially follows the form of the classic debate. An opening
statement is made by each side, explaining and justifying their
position (98.64% of all statements are framed as 'offers' at
this stage, Table Il). The 'claimant' party (generally the union)
speaks first, followed by the respondent (usually management).
Both sides and the arbitration board may then ask questions and i
challenge arguments raised in the opening speeches (characterised |

by more varied forms of address and in particular more questioning,

oy g

Tablell).  Finally, party representatives sum up in reverse order,

the claimant speaking last. All hearings thus have three distinct,
formal stages and the conventional nature of proceedings is illustrated
by the restrained form of argument (statements are mostly framed as
toffers', 88.08% overall, Table I1), very restricted expression of
hostility and antagonism (1.28% of all acts) and standard, 'polite’
forms of address (38.91% of references are to one of the parties

present, as opposed to 8.18% personal references and 6.37% references

to one self).



172

TABLE 11 DISTRIBUTION OF MODES (SHOWING HOW THE STATEMENT IS
FRAMED) ACROSS THE THREE STAGES OF THE ARBITRATION
HEARING
STAGE
MODE 1 2 3 TOTAL F. P.
0.. 0.1 0.40 0.44 0.29 - -
1. Offers 97.66 78.54 84.70 88.08 6.05 .009
2. Accepts 0.60 6.22 5.0k 3.60 9.57 .001
3. Rejects 0.65 1.63 0.99 1.05 k.97 .02
Lk, Seeks 0.98 13.21 8.82 6.97 25.27 .001

The first obvious point is that this general procedure is

o e my oy

followed, regardless of the particular issﬁes in dispute, which may
range from pay restructuring with widespread implications for the
industry and workforce, to relatively minor claims for an additional
ten-minutes signing-on allowance or an extra provision for a meal
allowance, with much more restricted implications for the

industry. This general conclusion challenges Thibaut and Walker's
claims that different procedures are likely to be more satisfactory
for dealing with different types of case. Thibaut and‘Walker could,
'of course, say in defence that perhaps the parties are not actually
satisfied with the fairness of the hearing procedure in all cases.
On the contrary, however, the procedure was set down by the parties
who persist in its use, despite the practical objections to its more

cumbersome aspects sometimes raised by the arbitrator.



In contradiction to Thibaut and Walker's model, therefore, one
particular procedure may be felt to be fair, in the sense that it
is consistently, and fairly frequently, used by the parties,

regardless of the type of issues involved.

Factors Influencing Preferences for a Particular Procedure

If the choice of procedure is not based on a logical match
between it and the type of case, then the factors which do influence
preferences for a particular procedure must be identified. In this
case, there are at least two reasons why the procedure is regarded
as fair, both relating to the social and political context of the
third-party proceedings, a context which is easily ignored in an
abstract analysis of the type carried out by Thibaut and Walker
(1975). The first reason is related to the parties own cultural
background: the procedure is formally adversarial, reflecting the
strong underlying faith, which is widespread in our society, in the
efficacy of 'debate' as a means to the rational solution of a
conflict of interests. The second reason is related to the specific
‘significance of the arbitration (or other third-party) forum for
the parties' own relationship. In this case, arbitration is at the
apex of the industrial disputes procedure. By the time an issue has
reached this fina) stage, it has to be seen to be dealt with in a
thoroughly formal, conventionalised manner. Only if it is dealt with
in this way will the process and subsequent decision be able'to

command the respect of both sides. There is a sense in which the
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outcome of arbitration is equitable by virtue of this procedure in
itself. This sense of the fairness of the hearing is quite separate,
and it seems deliberately distinguished from, the grounds for the
decision itself. Any decision must be seen to be equitable by virtue

of the-standard procedure which produced it.

With reference to Thibaut and Walker, the idealised, imagined
relations between procedure and fairness of outcome in different
disputes seem to bear little relation to the actual strategic
considerations involved in the choice of a particular procedure.
in general, the social and political context of the third-party
process will work against imp]emenfation of a supposedly 'rational'
model and will generate its own specific perceptions of what
constitutes a fair hearing. |In this case,Aattempts to vary the
procedure would be more likely to be seen as threatening, rather

than enhancing the fairness of the hearing.

The Relationship between the Standard Procedure and the

Concept of‘DiStributionTControl

1. Defining Distribution of Control and Applying it to the

Arbitration Hearings

In practice, the meaning of distribution of control as used by
Thibaut & Walker can be shown to be ambiguous when it is applied to

actual third-party proceedings. A number of different interpretations

can be made. For example:
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(i) 1n formal terms, the hearing is clearly positioned

in theAmiddle of Thibaut and Walker's control

continuum, by virtue of its overall adversarial form;
(ii) Yet it could also be said that the parties alone control

the procedure, in the sense that their past decision

determined its form regardless of the issue.

(iii) Lastly, it could be claimed that none of the actual
participants control the procedure at each specific
hearing, in the intentional sense that Thibaut and
Walker appear to mean. That is the parties do not make
a conscious choice about the appropriateness of the
procedure for dealing with different issues, on each
occasion. On the contrary, a form of conventional
control is in operation by virtue of the shared
expectations of the participants and their past

commitment to that particular procedure.

2. Distribution of ‘Control and Type of Case

Despite these reservations it is still possible to ask whether
the distribution of control over procedure does, in any observable
sense, vary with different kinds of case. Taking a simplistic
indicator of control: the relative contributions of arbitrator and
parties to the debate, and assuming that those who contribute less
exercise less control over pfoceedings, it was found that the
arbitrator contributes significantly less in the more complex cases

that he does in the simpler cases (Table 12).
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Table 12 Average Contributiod‘of each Party to the Arbitration

Hearing, according to the relative Simplicity or

Complexity of the Dispute

(No. of cases = 12. 'Simple' = 7; 'Complex' =5)
p

Party Simple Comp lex F. P.

Management 30.89 24,07 2.96 (.10)

Union . 30.99 33.58 0.25 n.s.

Arbitrator 26,27 20.72 4,24 .05

(Subsidiary Unions  11.85 21.63 - -)
100 100

This finding superficially gives some support to Thibaut and
Walker's contention that the parties should assert relatively more
control over procedure in the cases which lack specific criteria for
decision.

The distribution of acts by the arbitrator over three stages
of the hearing does not, however, change. The arbitrator's pattern

of contribution in both simpler cases and more complex cases remains

the same (Table 13).

X QQQ‘US tv Pevuudaf)c Comtviluticn o} otel Cf.c\‘ 3\<ts.
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Table 13 Average'Contributiongkof’Participants; According

" "to Stage of Hearing and Relative Simplicity or

‘Complexity of Case

Person " Simple Cases Complex Cases
 Stage Stage
1.2 3 T2 3
Management 38.26 25.31 29.09 34.28 2214 15.77
Union Lo.13 32.35 27.42 33.47  31.28 38.86
Arbitrator 6.84 39.94  31.95 2.87 37.09 22.19

Whereas Thibaut and Walker would presumably expect the third-party
to take a more passive role throughout the hearing of more complex
cases, the arbitrator actually remains highly active in the middle
stage of all hearings. He is, in fact, consistently the most active
participant‘during this second stage, and in contrast remarkably
passive during the firsi stage of the hearing when the parties are
highly active in the presentation of their case. The overall phase
effect is thus maintained'in the hearing of the more complex cases,
and the overall procedure remains intact in terms of who contributes

when or the roles played by the participants.

Section 111

The Social Process of the Arbitration Hearing

in order to understand the differences between the arbitration of
simpler and more complex disputes it is necessary to maintain a

distinction between the procedure used and the social process at the

+ QQ‘us to Pl.,ce«\*ajt contrilbution cL teted Cpea- Actg.
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hearing. The different types of disputes result in variations in the
social process which are oriented not towards the production of a
fairer hearing, but towards dealing with the different tasks faced by

khe arbitrator.

In the past, arbitration has been treated as a process which is
quite distinct from negotiation, becaQse the parties surrender their
responsibility for the outcome of the dispute to a third party. The
preceding analysis, however, implies that arbitration is best under-
stood in terms of its position within the framework of collective
bargaining, and according to the strategic choices made by the
parties in the light of their overall relationship. From this
perspective, the differing social processes of the arbitration hearing
may be explained by comparisons with different models of the
negotiation process.

The past experimental work on arbitration has assumed a
concession-convergence model of negotiation, leading to a view of
arbitration as a'face-saving' device or as a threat to be used in
inducing faster concessions from the parties. This would imply that
the third-partyaccepts the dispute at face value and, whilst
appearing to be an adjudicator of the dispute, in fact acts as a
manager of the concession-convergence process, by developing a
tacit understanding of the parties' unspoken intentions for the
outcome of the dispute.

In contrast, a formula-detail model of negotiation (Zartman,
1977) would suggest that the process of concession management is
only one aspect of the arbitrator's role. In terms of the latter

model, the arbitrator is more likely to be engaged with the parties



in negotiating a general framework, leaving the detailed resolution
of the dispute to be decided and implemented by the parties.

It was hypothesised, in Chapter Four, that the complexity of
'a‘dispute was one indicator of the type of approach adopted. In

general it is expected that the more complex the issues, the less

the emphasis given to details of concessions on either side and the

more the concern with developing a common framework for negotiation.

Parties' Statements of Position

If the third-party is to be able to engage in managing the
'concessioncawergence' process with the parties, then the parties
must have clearly defined, opposing opening positions. The precise
statement of a preferred settlement point should therefore be more
common in the simpler disputes than in the more complex disputes.

This expectation is in fact supported (Table 14).

Table 14 Number of Cases with Precise Statement of Preferred
Settlement Point, classified according to the relative
Simplicity or Complexity of the Dispute
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Specific Statement No Specific Statement
of Preferred of Preferred
Case Type Settlement Point - Settlement Point
Simple 17 0 17
Comp lex : 7 6 | 13
24 6 30

(Based on analysis of 30 arbitration decisions in Public Sector

industry |, during the'period 1974-1980.) "

4 Dte cllected ("l the authoy.



In the more complex disputes it was less likely that the parties

would make a precise statement of the preferred outcome of arbitration

in their written statement of case. Something like the 'concession-

convergence' process is, therefore, at least feasible in the simpler
cases and much less feasible in the more complex cases.

The Effects of Complexity on the Process of the Arbitration Hearing

Results

The analysis of hearing is based on the twelve cases, observed
by the researcher, where the proceedings are described in terms of
Conference Process Analysis (c.p.a.), Morley and Stephenson (1977),

as described in Chapter Six.

Main Effects of Complexity/Simplicity

The major differences between the hearing process, in the case
of simpler and more complex cases, are shown in Table 15, In brief:
1.  The management and arbitration board contributed less to the
debaté in complex cases, whilst the subsidiary unions
contr{buted relatively more.

2. In the mode dimension, complex cases produced a slightly
lower rate of Accepts and Rejects.

3. In the resource dimension, the categories which changed
according to the relative simplicity or complexity of the

dispute were those concerned with Outcomes. In complex
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TableAIS Average proportions of acts in each c.p.a. cateqgory,

according to the relative Simplicity or Complexity of the Dispute

Case ,

c.p.a. category Simple Complex F p
Person .

Management 30.89 24.07 2.96 .10
Union 30.99 33.58 0.25 n.s.
Arbitrator 26.27 20.72 L.24 .05
(Subsidiary Unions 11.85 21.63 - - )
Mode

1. Offer 83.50 85.09 0.88 n.s.
2. Accept 4,79 3.35 2.37 .16
3. Reject 1.32 0.83 3.05 .11
4, Seek 8.59 8.55 0.00 n.s.
Resource

1. Procedure 15. 84 13.45 1.18 n.s.
2. Settlement Point 0.88 1.21 0.32 n.s.
3. Limits 2.02 1.59 0.40 n.s.
4, Positive Consequence

of Present Practice 1.21 1.65 0.68 n.s.
5. Negative Consequence

of Present Practice 2.93 3.47 0.15 n.s.
6. Other Statements

about Present Practice 31.17 27.14 0.29 n.s.
7. Positive Consequence

of Proposed Outcomes 0.48 1.87 20.20 .001
8. Negative Consequence

of Proposed Outcomes 1.51 5.28 6.97 .02
9. Other Statements

about Outcomes 9.51 16.60 2.61 b
10. Positive Acknowledge-

ment 2.48 3.30 1.36 N.s.
11. Negative Acknowledge-

ment 2.72 2.13 0.35 n.s.
12. Information 27.55 19.82 3.44 .09
Referent

0. No Referent 40.96 39.32 0.31 n.s.
1. Self .. 7.33 6.68 0. 31 n.s.
2. Management Person 3.39 2.73 1.20 n.s.
3. Union Person 5.07 7.10 4,28 .07
L. Management Party 9.01 11.65 1.81 n.s.
5. Union Party 24,22 22.71 0.13 n.s.
6. Arbitrator 5.42 6.43 0.63 n.s.
7. All Persons 1.92 1.68 0.21 n.s.
8. All Parties 2.06 2.91 1.11 n.s.
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cases, more use is made of both Positive and Negative
Consequences of Eroposed Outcomes and Other Statements
about Outcomes and relative to the simpler cases, the
- “amount of general Information decreased.
L, In the reférent dimension, complex cases produced a

higher rate of personal reference to the union representative.

Interaction between Role, Stage and Complexity of Dispute

Tables 16 to 22 show two- and three-way interactions between the
role (management, union or arbitrator) of the participant, the stage
of the hearing (1, 2 or 3) and the relative simplicity or complexity
of the dispute. Although some of these were statistically significant
at the .10 level only, they are included because of the light which
they appear to cast on the hearing process. In the more complex
disputes, management was particularly responsible for increased use
of Limits (confining the range of agreements possible) and made most
use of the Negative Consequences of Proposed Outcomes. Both union
and arbitrator made relatively more use of Limits in the simpler
disputes (See Table 16 and 17).
Whereas management focussed attention on the Positive Consequences
of Present Practices at the beginning of more complex disputes (Table 18),
the union was most active in stressing the Positive Consequences of
Proposed Outcomes (Table 19), and in focussing attention on the
possible Outcomes.at the beginning and end of complex disputes (Table 20).
In general, the arbitration board were less Accepting of statements
made in the more complex disputes (Table 21), whilst making more

personal references to the union representatives (Table 22).



Table 16 Percentace of c.p.a. Acts classified as Resource:

Limits, calculated separately for Management, Union

and Arbitrator, according to the relative Complexity

- or Simplicity of the Dispute

ROLE
Type of Case Managemen t __Union Arbitrator
Simple 1.14 2.34 2.50
Comp lex 2.73 1.30 0.74

Analysis of variance, F=2.68, p .09

(Case x Role)

Table 17 Percentace of c.p.a. Acts classified as Resource:

Neqative Consequences of Proposed Outcomes, calculated

separately for Management, Union and Arbitrator, according

to the relative Simplicity or Complexity of the Dispute

ROLE
Type of Case Management Union Arbitrator
Simple 1.59 1.49 1.45
Complex 8.04 L. 00 3.81

Analysis of Variance, F=3.94, p .04

(Case x Role)
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Table 18 Percentage of c.p.a. Acts classified as Resource:

Positive Consequences of Present

Present Practice, calculated separately for Management, Union and Arbitrator, according

to Stage of Hearing and the relative Simplicity or Complexity of the Dispute

Type of Case
Stage of , ROLE Stage of ROLE
Hearing Management Union  Arbitrator Hearing Management Union  Arbitrator
1 2,95 1.61 0.40 1 5.29 0.73 0.00
2 3.42 0.24 0.24 2 3.25 L.oy 1.17
3 6.35 0.00 0.70 3 1.57 1.02 1.22

Analysis of variance, F=2.17, p .09
(Case x Stage x Role)

1



185

Table 19  Percentage of c.p.a. Acts classified as Resource: Positive Consequences of

Proposed Outcomes, calculated separately for Management, Union and Arbitrator,

according to Stage of Hearing and the relative Simplicity or Complexity of the Dispute

Type of Case

ROLE ROLE
Stage of : Stage of
Hearing Management  Union Arbitrator Hearing Management Union Arbitrator
1 1.07 1.20 0.00 1 1.68 5.48 0.00
2 0.00 0.39 0.1 2 1.27 2.19 1.99
3 0.28 0.88 0.40 3 1.79 1.27 1.13

Analysis of variance, F=2.19, p <.09
(Case x Stage x Role)
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Table 20 Percentage of c.p.a. Acts classified as Resource: Other Statements about Qutcomes, .

calculated separately for Management, Union and Arbitrator, according to Stage of

Hearing and the relative Simplicity or Complexity of the Dispute

Type of Case

Simple Complex
ROLE ROLE
Stage of Stage of
Hearing Management Union  Arbitrator Hearing Management Union  Arbitrator
1 6.42  10.09  9.38 1 15.35 23.47 18.78
2 5.05 14,06 7.59 2 12, 14,13 19.72
3 - 9.14 11.92 11.93 3 7.46 24,74 13.33

Analysis of variance, F = 2.56, p < .05

(Case x Stage x Role)
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Table 21 Percentage of c.p.a. Acts classified as Mode: Accepts, calculated separately

for Management, Union and Arbitrator, according to Stage of Hearing and the

relative Simplicity or Complexity of the Dispute

Type of Case

Simple Complex
Stage of ROLE Stage of ROLE
Hearing  Management Union Arbitrator Hearing Management Union Arbitrator
1 1.15 | 0.81 2.23 1 0.24 0.05 0.00
2 6.7 9.39 3.76 2 10.83 5.69 2.61
3 9.82 5.22 k.06 3 5.60 3.24 1.86

Analysis of variance, F = 2.36, p.<0.7
(Case x Stage x Role)



Table 22 Percentace of c.p.a. Acts classified as

Referent: Union Person, calculated separately

for Management, Union and Arbitrator, according

to the relative Simplicity or Complexity of the

Dispute
ROLE
Type of Case Management Union Arbitrator
Simple 2,58 1.14 11.50
Complex 1.90 0.91 18.50

Analysis of variance, F = 3.99, p <.03

(Case x Role)
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Interactions between-Stage of Hearing and Complexity of Dispute

_ Tables 23 to 28 show six interactions between the stage of the
hearing (one, two or three) and the complexity of the dispute.
(1)V>In the mode dimension the relatively higher use of
statements Rejecting other propositions in simple cases was accounted
for by the increased use of Rejects in the middle of the hearing. In
complex cases, there wag little variation.
(2) in the resource dimension, Limits were most frequently imposed
in the middle of complex cases, whilst they were at their highest at
the end of the hearing in the simpler disputes. The two strategic
categories, concerned with the Positive and Négative Consequences of
a current Practice or agreement, tended tomvary (p <.10), such that
although their overall use did not change according to the type of
case, they’weré used most frequently in the middle of the more
complex disputes, falling to their lowest levels at the end of the
hearing. There was less variation in these categories in the
simpler dfsputes.
(3) In the referent dimension, references to the Management Party
were highest in the middle of complex disputes, whereas they increased,
although.to a.lesser extent, throughout simpler disputes. Appeals to
the Arbitrator tended to increase throughout the more complex disputes,

whereas there was little variation in the simpler cases (p<.08).
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Table 23 Percentage of c.p.a. Acts classified as Mode:

Rejects, calculated separately for Stages 1,2 and 3

of the Hearing, according to the relative Simplicity

or Complexity of the Dispute

Stage of Hearing

Type of Case 1 2 3
Simple 0.46 2.12 1.39
Complex 0.64 0.71 1.13

Analysis of variance, F- 3.94, p< .04

(Case x Stage)

Table 24 Percentage of c.p.a. Acts classified as Resource:

Limits, calculated separately for Stages 1,2 and 3

of the Hearing, according to the relative Simplicity

or Complexity of the Dispute

Stage of Hearing

Type of Case | 2 3
Simple 1.1 1.39 3.56
Complex 1.03 2.57 1.16

Analysis of variance, F= 3.62, p< .05

(Case x Stage)
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Table 25 Percentage of c.p.a. Acts classified as Resource:

Positive Consequences of Present Practice, calculated

separately for Stages 1,2 and 3 of the Hearing,

according to the relative Simplicity or Complexity of

the DisEute

Stage of Hearing

Type of Case ] 2 3
Simple 1.29 0.64 1.70
Complex 1.88 2.24 0.83

Analysis of variance, Fz 2,66, p< .10

(Case x Stage)

Table 26 Percentage of c.p.a. Acts classified as Resource:

Negative Consequences of Present Practice, calculated

separately for Stages 1,2 and 3 of the Hearing,

according to the relative Simplicity or Complexity

of the Dispute

Stage of Hearing

Type of Case ] 2 3
Simple . 2.52 3.24 3,02
Compliex 2.75 6.11 1.55

Analysis of variance, F= 2.90, p< .08

(Case x Stage)
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Table 27 Percentage of c.p.a. Acts classified as Referent:

Management Party, calculated separately for Stages

1,2 and 3 of the Hearing, according to the relative

Simplicity or Complexity of the Dispute

Stage of Hearing

Type of Case 1 2 3
Simple 7.32 9.52 10.94
Complex 6.77 15.62 12.57

Analysis of variance, F = 5.16, p< .02

(Case x Stage)

Table 28 Percentage of c.p.a. Acts classified as Referent:

Arbitrator, calculated separately for Stages

1,2 and 3 of the Hearing, according to the relative

Simplicity or Complexity of the Dispute

Stage of Hearing

Type of Case 1 2 3
Simple 5.57 4,75 5.93
Complex 4,00 6.36 8.93

Analysis of variance, F = 2.83, p £ .08

(Case x Stage)
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Discussion of the Hearing Process and resulting Decisions

(i) The Process of the Hearing, according to Type of Dispute

The results of the analysis suggest that there is some support

for tﬁe expecfed disfinction between the social processes of the
hearing in the two types of dispute. The process of the more complex
disputes is more closely related to that generally expected of
negotiation: more concern with the strategic implications of alternative
outcomes, rather than present practices alone, and more personal
comments, in this case from the arbitration board, directed to union

representatives, who were generally in the position of claimants.

In comparison with the simpler cases, relatively more attention was
centred on the discussion of the nature aga future implications of

the proposed range of outcomes (Outcome categories changed according
to type of case, rather than categories concerned with current
agreements and practiées). The more complex disputes thus required

a more forward-looking debate, with participants attempting to
anticipaté future conseqbences, both good and bad, of a current course
'of action, rather than looking to the past and present for the context
of, and solution to, the dispute. The arbitrator appeared to be
chiefly concerned with exploring the extent of differences between

the parties and examining the viability of the alternative proposals
put forwardjwin the light of the parties' conflicting frameworks.
(While the unions- argued the case largely in terms of abstract
principles of equity and fairness and demanded consideration of the
rights of employees, vis-a-vis those of management and other groups

of workers, management tended to concentrate on debate about the



overall stability of the industry with particular reference to its
financial well-being and productivity.) The simpler cases, in
contrast, were consistently concerned with claims for improved terms
'a;d conditipn; of employment in the context of established practices
and agreements. They were dealt with in a more straightforward manner
and involved less subtle exploration 6f‘party positions, with the
arbitration board concentrating their attention on parties' statements
of the 'facts' relating to the current dispute and their relevance

or irrelevance in relation to the established decision criteria (eg

entitlement/no entitlement to a meal allowance according to the terms

of agreement x).

Table 29 Average Proportions of Statements classified as

'Present Practices' (c.p.a. categories 4-6), compared

with Statements classified as 'Outcomes' (c.p.a.

categories 7-9), in Complex and Simple Disputes

Type of Case

c.p.a. Simple Complex
categories -

Present

Practices 35.31 32.26
(4=6)
Outcomes 11.50 23.75

(7-9) - -
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(ii) The Outcomes of Arbitration, according to Type of Dispute

Further support for the distinction between cases can be gained from
a qualitative analysis of the outcomes of thirty arbitration decisions
from the same board of arbitration and parties, during the period

1970 to~1980.

Table 30 Types of Outcome in Simpler and More Complex Disputes

Outcome
Directly favoufs Suggests principles
Case management Or union and compromise
Simple 14 3 17
Complex 5 8 13
19 B 1 30

The simpler disputes resulted in more decisions clearly favouring

one side 6r the other and directly stating what the resolution of the
.dispute should be. .The more complex disputes resulted in relatively
moré'decjsiqns which proposed a number of general principles on which

the parties could be drawn towards a workable agreement.

Decisions resulting from the simpler disputes were based on the
arbitration board's judgement of the merits of the case, in the

light of current bractice‘and were likely to be justified in terms

of a simple decision rule which had been made salient during the
hearing. For example, in the claim for a quarterly review of the meal

and lodging allowance, to replace the current annual review, the ’
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arbitration board decided as follows: 'given the rate at which
inflation has been running ... there is a strong case for more
frequent consideration of tﬁe allowance'. In the case of a union
claim for payment of a meal allowance to staff in construction

gangs, working some distance from their booking-on point, the board
stated: 'We cannot accept that there is a justification for altering
the present situation, whereby payment is linked with the requirement

for a man to work outside his normal area'

In contrast with these apparently straightforward decision rules,
the more complex disputes resulted in statements such as: 'We have

sometimes felt it would not be wise ... to do more than indicate the

general direction in which we think the parties should travel'
(Arbitration board decision, 1974, emphasis added). They were thus
providing a 'framework', rather than a definitive answer to the
dispute. Such awards necessarily formed the starting point for future

negotiations between the parties on the details of their implementation.

(iii) The 'Framework' used by the Arbitration Board in the More Cohplex Cases

The more complex digputes lacked clearly identifiable starting and
flnlshlng pounts, in the sense that pay restructuring issues, group
dufferentlals and relativities were continually raised in negotiations
between the parties and presented repeatedly before the arbitration
board. Consequently the board devised its own long-term, general
framework for responding to these claims and consiistently interpreting
a series of apparently ad hoc disputes, such that the resulting
decisions could be seen to develop an underlying order and rationale.

Since the more complex cases tended to involve less specific terms of
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reference, the board was relatively free to pursue its own point of
view and concentrate on their understanding of the issues and concerns

reflected in the parties' statements at the hearing.

The parties' conflicting proposals for settlement were countered
by the arbitration board's 'theory', which viewed the continuing
disputes as due to the industry's lack of a systematic job evaluation
and grading scheme. The introduction of such a scheme would, they
argued, improve efficiency, benefit employees who felt unjustly
freated in relation to other groﬁps or whose career path was presently
uncertain, and contribute to the long-term stability of industrial
relations: 'We think that a more systematic study of jobs, in
the light of future (industrial) needs, wquld help to promote a more
radical improvement in utilisation of manpower and equipment'
(Arbitration decision, 1974). When the parties appeared to be making
little proﬁress towards job evaluation, the arbitration board
repeatedly pursued thé same line of argument, expressing particular
concern, with each new dispute, that the parties should implement
those seﬁtions of earliér decisions which recommended the introduction
of job evaluation. - Furthermore, they argued that disputes over
différentials, bonus schemes, payments for additional responsibilities
~and so on, were likely to be endfess, and decisions necessarily ad
hoc, unless there was some possibility of appeal to established
principles of job evaluation. The introduction of such a scheme would,
they argued, allow a consistent approach to the resolution of these
apparently disconnected issues by providing the required context,

or 'formula', for a 'just decision' between conflicting claims.

I't can be argued that, in the more complex disputes, the’
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arbitration board became relatively more involved as a party (rather
than acting as 'adj;aicator') with a specific interest and distinctive
point of view, which was pursued throﬁgh the arbitration process.

In the course of such action, it departed from the limited role
tradifionally'attributed to arbitration, to make quite extensive
recommendations on the regulation of industrial relations and the
industry's future. |In a sense, the pattern of decisions which emerged
provides support for Downs' (1957) argument that 'complexity and
especially uncertainty promote ideology in ... decision-making"',
because in order to reach any decision it becomes necessary to identify
some relaiély simple over-riding goals, in the light of which |
conflicting positions can be interpreted. Hence the 'ideal' of the
systematic job evaluation procedure replaces an individual incentives
approach, which it has been argued leads to endless series of

comparability claims, as one group tries to maintain its position

vis-a-vis another.

(iv) The Different Perspectives of Management and Union

Complexity has generally been treated as a given, fixed quantity,
which is neutral with respect to conflicting points of view and in ité
implications for decisions. Thus Newhouse (1973) discusses the
confusing and difficult nature of the Strategic Arms Limitations Talks,
the implication being that, if politicians, bureaucrats and scientists
could only grasp the scale of the problem, the difficulties of reaching
agreement would be overcome. Where conflicting interests are involved,
however, it seems likely that representatives of opposing parties will

be interested in manipulating the perceived complexity of the issues,
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with the intention of gaining the kind of outcome most favourable
to their own party. In the case of negotiations between African
nations and the EEC, Zartman (1971) observed that the 'complexity

of the issues ... delayed agreement until late in the game as members
held éut on oﬁe poinf in the hope of gaining a final agreement on
another' (p.56). The complexity of the issues was thus used as part

of the bargaining strategy. The party which is able to structure the
issues and organise material to suit its preferred perspective is in

a potentially powerful position if it can establish the predominance

of its perspective such that certain conclusions are bound to follow
from the consideration of its arguments. Consequently the complexity

of the dispute is not necessarily fixed and measurable, but a character-
istic of a diséute which is changeable according to the interests and
perspectives of the parties. |In the case of arbitration, it would
therefore seem impossible to discuss the nature of complexity without

recognising its significance for the power relationship between the barties.

In line with Zartman's (1977) model which describes negotiation
as requiring the creation of a framework for agreement, the more complex
disputes demanded that the hearing be used as an opportunity to
establish the priority of the claimant's preferred framework for the
interpretation of the issues. Where the dispute lacked an obvious
applicable frame of reference (ie a current agreement or practice),
which could be appealed to in order to decide the issue 'authoritatively!',
as in the simpler cases, the arbitration forum provided a new
opportunity for the structuring and organisation of material, such
that the party's views on the mdst appropriate future course of

action could gain ground. Previously contentious issues could acquire
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the status of definite proposals for future negotiations, by virtue

of an arbitration award. Barber (1966) points out that the definition
of a problem shapes the kind of-outcomes possible. The most appropriate
éé}atggy for gach side in the more complex disputes was thus likely to
consist of attempting to focus the attention of the arbitrator on

particular aspects of the situation, whilst making others relatively

obscure.

The pa}ties in fact draw on a variety of arguments in order to
establish the validity of their position. The same kinds of arguments,
about economics, considerations of equity in relation to comparisons
between grades and jobs, and the relative merits of consistency as
opposed to change in work practices, could, however, be used by
opposing parties to justify divergent positions and to reach opposing
conclusions. Thus an outcome considered to be equitable and efficient
by one group was represented as inequitable and inefficient by another
group. This applied to differences between management and unions and
to differences between one union and another, where the unions disagreed
over the implications of a set of proposals for the future prospects of
their members, in comparison with other groups of employees. As might
be expected, the general framework advocated by management differed
from that advocated by the union. In the more complex cases, management
portrayed itself as particularly firm and intransigent. Since the level
of references to the management party was particularly high during the
second phase of the more complex disputes, this suggests that management's
own references to itself as a formal body, at this point in the hearing,
were used to emphasise its unwillingness to be swayed by union demands.

Its representatives were particularly concerned to set limits and.
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confine the range of outcomes possible (the use of Limits was in turn
most concentrated in the middle phase of the hearing) and to stress the
disadvantages of proposed changes. It placed most emphasis on the
-désirability of present working arrangements in the first part of the
heariﬁg, whilgt the union was more concerned to discﬁss and press the
advantages of its proposals for change during the opening exchanges of
position, paying relatively more attention to certain aspects of
present practice in the middle of the hearing. Whereas management's
discussion of outcomes increased throughout the hearing of simpler
cases, it decreased throughout in the more complex disputes. The
tendency towards increasing appeals to the arbitrator appeared to

indicate the growing concern of the parties to draw his attention to

their particular point of view in more complex cases.

In these disputes, the union side is seen to be pressing for
change in the face of a reluctant management, protesting the constraints
which it faces and fofecasting the disastrous implications for the
industry of the union demands. |In the simpler cases, in contrast, the
discussion was primarily.focussed on the interpretation of present
agreements and related more closely to the concrete, immediate issues
in dispute (an increased booking-on and -off allowance, payment of a
meal allowance, etc). The introduction of relatively wide-ranging and
abstract proposals in the more complex cases left the party opposing
changes (usgqlly management) to set the limits of change and confine
the appropriate criteria to be used in deciding the outcome to
supposedly concrete considerations of finance. The claimant union,
in the face of such opposition, concentrated on arguing the more

ambiguous, indefinable points of relativities between groups, good
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industrial relations practices, employee rights and rewards for service
and responsibility.L Its aim might be described as to pose a challenge
to the opposing party's criterion for the evaluation of proposals, in

‘the belief that the arbitration process could lead_to the establishment

of new priorities and thus shift the current status quo towards a

position more favourable to the union.

Two conflicting frames of reference thus become evident. The
management attempt to define the issues in terms of economics,
productivity and the efficient operation of the industry; The unions,
whilst acquiescing to this perspective to some extent, were also able, in

more complex disputes, to introduce relatively abstract considerations
of equity and employee rights, in an attempt to establish the superior
claims of their frame of reference. In seeking recourse to arbitration
in complex disputes, it seems that the unions may attempt to alter the
balance of power between sides, by using it to give new emphasis to
their claims and to relegate the management's arguments about economics
to the status of secondary considerations. To the extent that they
succeed in this, the arbitration decision results in an. advantageous
starting point for negotiation, where the framework, or terms of the
issues to be negotiated, have been decided by arbitration. In the
case of a pay claim, for example, the decision went against the
union's preferred method of payment, but the union gained assurances
on the wider principles of maintaining the original basic rate, which

management had wished to reduce without guarantees of future

restoration. The union also gained assurances on the future consolidation

of the £6.00 pay supplement into the basic rate of pay. Consequently

the arbitration resulted in a strong starting-point for the union in
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its future negotiagions with management. The unions thus appeared

to be in a potentially more advantageous position in the more complex
"disputes. In such cases, arbitration may not only be the last stage
‘of a disputes procedure, but also the starting point for future
negotiation, where the claimant party has succeeded in establishing,

to some extent, the validity of its concerns in relation to the proposals

of the other side.

(v) The Re-cycling of Complex Issues

The long-term disputes over bonus schemes, diffgrentials,
classification of jobs, determination of basic pay scales and so on,
appeared in a series of references to arbi;ration, largely relating
back to the initial arbitration decision on pay restructuring (1974).
A1l were issues which were treated by the parties as central to
industrial relations. They were part of the continuing process of
defining the terms oflrelations between groups - between unions as
well as between union and management. The more contentious the issues
and the more uncertain tﬁe implications of proposed changes, the more
those issues were continually ‘'re-cycled' through the parties'
negotiation procedure, from year to year. The arbitration board
assumed an influential role in deciding the course of industrial
relations policies, by virtue of its involvement in the 1974 pay
restructuring exercise, which had implications still unfolding and
affecting subsequent areas of dispute. Consequently the parties
continued to refer related issues to the board for further consideration.
Arbitration, in this case, ceases to be the end point of a dispute,

and becomes one part of a much longer cycle of negotiation and argument,
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which results in a continuing series of changes in the industry.

As the arbitration board becomes involved in long-running negotiations,
their decisions become contentious issues in themselves. They may
‘result not only in further negotiations over how they should be
implemented in practice, but also form the basis of further dispute
between the parties who disagree over their implications. In tﬁrn,
such disputes may eventually be referred back to arbitration in a
slightly altered form, where the board's original decision proved
unacceptable to the parties. The introduction of a bonus scheme for

a small group of employees, for example, resulted in an appeal to
arbitration by two unions whose members were not advantaged by the
scheme. They argued that the individual bonus payment was inconsistent
with present policy and reverted to the old system of linking bonus
payments with individual performance. It had long been agreed that
such systems were inequitable and generally unsatisfactory as an
aspect of remuneration, and bonus payments were being consolidated
into the basic rate. This policy dated back to negotiations preceding
the 1970's pay restructuring exercise. The unions bringing the claim
therefore argued that their members should receive a similar increase
in pay, but added té basic rates, rather than as a supplement to pay.-
One unioﬁ in fact used the arbitration forum to present a general

pay clai% on ghe basis of increased productivity, whilst the other
simply claimed parity with the group receiving the new bonus payment.
The arbitration board argued that the bonus payment was actually a
payment for additional responsibilities undertaken by the group of
employees and was therefore in line with a well-established principle
in the industry., They recommended that similar additional

responsibility payments should be made to a particular group of drivers
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and possibly to othgr groups of employees who might féel that they

had a claim on these grounds. The union representing the drivers

found the decision unacceptable, because it was genera]ly-opposed to
'a;y moves towards the classification of drivers' jobs, preferring to
distribute benefits evenly amongst drivers, and the management found

the decision unacceptable because of the size of the payment recommended
and the suggestion that other groups might be in a position to pursue

a similar claim. The renewed dispute was eventually referred back

to arbitration, encompassing arguments about payments for irregular

and unsocial hours, additional responsibility and changed methods of

work, sectional bargaining, bonus and incentive schemes, relativities

between jobs and job restructuring.

The arbitration board has clearly departed to a large extent
from the more traditional 'outsider' role, and has in the process

gained an influential but contentious role, in relation to the parties.

Summary and Conclusion

1. Two types of dispute were dealt with by arbitration in the public

sector industries studied:

(i) The simpler disputes were defined in terms of a mutually
agreed framework. These conformed more easily to the traditional
view of arbitration as having a limited role in industrial
relations and serving as the end-point of a dispute.

Decisions tended to favour one side or the other explicitly.

(ii) The more complex disputes were wider-ranging, with uncertain

implications for the future of industrial relations between the



sides. Simple‘decision rules were inappropriate and the case
lacked obvious mutually accepted standards for the decision.
‘2; Contrary to Thibaut and Walker's (1975) psychological model of
procedural justice, the procedure used to deal with these disputes did
not-var; according to the type of case: the parties' perception of
a 'fair hearing' instead relied on the use of a standard procedure.
Variations in the procedure would have been regarded as damaging

to the impartiality of the process, not as enhancing it.

3. It is however important to distinguish between the procedure
and the social process of the hearing. Variations in social process,
within the broad framework of a standard procedure, allow the

arbitrator to cope with the varying demands of the task.

L., The general expectation that the complexity of the dispute would
affect the type of approach adopted in the hearing was upheld. In

the simpler disputes, the arbitrator can be described as managing the
process of concession-convergence, where the context is set by

an existing agreement or practice and the decision is justified in
terms of'an}established standard. The arguments raised by the parties
at the h;ariné surrounded the interpretation and application of that
'standard' to the current dispute. It was not, however, clear that
the arbitrator was using these hearings in order to gain a tacit
understanding of the parties' preferred settlement, since opposing
positions were clearly defined in the context of established practice.
This may be one distinction between the public and private sector

arbitrations., In the more complex disputes, particular emphasis was

206
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given to the develdbment of. a framework for negotiation between the
parties, with the arbitrator acting more as a party to negotiations
.than as an 'outsider', and leaving the detailed concessions to be
made in subsequent negotiations between the union and management.
Negotiations over the proper framework for agreement were not
confined to any one hearing, but extendéd over a number of years, by

virtue of the recurrence of certain issues and arguments (differentials,
bonus schemes, pay restructuring, etc).

5. The complexity of the dispute did not appear to be neutral with
respect to party positions, and thé union in particular appeared to
be able to gain some advantage, because the arbitration process, by
its very natufe, is required to take accoﬁnt of considerations of
equity and fairness, which were uséd by the unions to assert the
importancg of fair treatment for their members. Skilful negotiators,
faced with a conventional procédﬁre, seem to bé able to use its very
conventionality to demonstrate the firmness of their party stance
and their unwi)lingnéss to move towards the opponent. The
arbitrator was réqﬁired to deal with two opposing frameworks put
forward by the parties: financial costs versus employee demands for
improved terhs and conditions of employmént. In order to sway
financial considerations, the unions were réquired to establish

the merits of their case according to considerations of equity,
reasonable “industrial rélations practices and the well-being of
ehployees. The.third-party is no longer able to focus on the
establishment of areas of factual disputé in relation to the terms
of a current agreement, but is instead faced with the need to explore
the long-term implications of opposing positions, with a view to
creating a framework within which the parties can continue to
function in the future. The union was able to establish.

the relevance of a negotiation framework
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which recognises more than financial constraints by taking into
account the priority of employees' needs for certain standards of
pay and related conditions of employment. It was freqﬁently able
'téigain an advantageous starting point for further negotiation with
management, wﬁere the terms of the negotiation are defined by the

arbitration decision.

6. In dealing with the conflicting frames of reference put forward
by the parties, the arbitration board attempted to establish its own
framework for the interpretation of the mass of detailed information
assembled. The board thus assumed a creative and powgrful role in
relation to the parties. By virtue of its particular point of view,
which influenced future negotiations between the contending parties,

it resembled a party to negotiation in its own right.

7. The more complex disputes were central to the process of definition

and re-definition of relations between the parties and to the determination
of the balance of power between them. Consequently, those arbitration
decisions, which deal with disputes over the proper criteria to be used

in deciding what constitutes an 'equitable' outcome, are treated by

the part}es as contentious issues in their own right and may be the

subject of much further negotiation.

By implication, control over the outcome of particular disputes
could be said to ;ary. Whilst it is viable for the third-party to
assume control in the simpler cases, where the decision is a dichotomous
one between two opposing positions (entitlement/no entitlement to a

meal allowance/bonus payment, etc), in the more complex cases, because
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the decision forms the basis for a future working agreement between

the parties, the process of the hearing is closer to that traditionally
associated with negotiation, in the sense that participants are arguing
about the future implications of different courses of action and

their relativé advanﬁages and disadvantages, according to.the differing
priorities of management and unions. " If the subsequent arbitration

decision is to be viable in practice, the arbitrator and parties must

of necessity share responsibility for the eventual outcome.

8. In general the study of the arbitration process suggests that a
reassessment of the artificial division between negotiation and
arbitration is needed. While the impartial, evaluative image of
arbitration fugctions to maintain the public acceptability of the
process, the understanding of arbitration is actually dependent on

the collective bargaining context from.which it originates. The
nature of the relationship between the parties determines the
significance of the different disputes and thus affects the task faced
by the third-pafty. It would be unrealistic, to say the least, to
expect an external third-party to produce the definitive resolution,
typically expected 6f arbitration in those disputes which are central
to indusfriél relations. The third-party did however try to assist

in the n;gotiétion of a framework for the resolution of the dispute.
Arbitration did not serve as a substitute for negotiation, but neither
was it, as is generally assumed, the end-point in a series of
negotiations whigﬁ ended in deadlock. Instead it was likely to form
part of a continuing cycle of negotiations, which were necessary in

order to deal with the highly conflictful issues contained in the more

complex disputes.



CHAPTER EIGHT

The Roles of Management, Union and Third Party in the Public

Sector Arbitrations

" The aim of the chapter is to examine the respective roles of
arbitration board and parties, in relation to an established group
of negotiators who make regular use of arbitration and therefore have
a good understanding of the process and of the members of the
arbitration board.

It has already been noted that the conventional procedure in use
at these hearings resulted in considerable emphasis being given to the
defence of party positions, rather than to conciliatory gestures
(Chapters Six and Seven). This is in line with experimental findings
(Chapter Three) which suggested that, contrary to normal expectations,
the presence of a third-party did not necessarily encourage
conciliation and compromise.

It is not bossible to demonstrate convincingly, without detailed
interviews and observations of the negotiators outside arbitration,
that management and.union representatives at these hearings had the
‘strong"bafgaining relationship described by Batstone et al (1977).
The nego;iato?s did, however, know each other well by virtue of their
long history of association and were also familiar with the chairman
of the arbitration board. Although arbitration was used fairly
regularly, it became more a part of the cycle of negotiations or,
alternatively, a routine part of the 'processing’ of minor disputes
through the stages of the negotiation machinery. [t was not evident

that arbitration was held out as a threat by one side against the other.



The Arbitrator's Role Compared with the Role of the Parties

In general, the part played by the arbitrator in the ﬁearings
is likely to differ from that part played by management and union
representatives. In‘chapter fogr,»the arbitrator was compared with
the effective negotiator, who is typically able to work in terms of
a systematic forward-looking plan which is nevertheless flexible
enough to benefit from information gained from the parties relating
to their current position and the differential values which they
are likely to place on different settlements. In order to achieve
this, the effective arbitrator might be expected to structure the
session into a smooth series of steps and organise the parties to
allow the implémentation of the overall plan, rather than allowing
the hearing to be side-tracked by trivial or irrelevant issues.

The structuring of the hearing should in turn allow the third party
to forestall over-rapid judgement of the case or fixation on one
type of outcome only. He or she should be able to initiate an
active search for information designed to test alternative hypotheses
about the underlying reasons for the current impasse, canvas a wide
range of alternatiQes and be able to understand the problem from the
perspect:ve of both sides, while clarifying their positions and
expectatlons in order to determine which aspects of party positions
remain open to change and to what extent. Such strategies may be
particularly relevant in those disputes where the parties are, in
Snyder and Diesiég's (1977) terms, locked into an ‘irrational' mode
of bargaining, where the negotiators operate according to a set of
rigid beliefs about the negative intentions of the other side and

are determined to defend the same set of policies, even when-to an



outsider they are clearly out-dated. In these types of dispute, the
beliefs of the negotiators are ,organised such that all considerations
point to the same strategic choice and consequently they are unable
or—hnwflling to change their views about the intentjons of the other
side, ;ccording to féedback received from the events of the specific
dispute. The arbitrator should also be less hostile and more neutral
than the parties (Landsberger, 1955a;b; McGrath and Julian, 1965),
more concerned with directing and controlling the procedure of the
hearing, maintaining his authority in relation to the representatives
and, in general, evaluating the arguments put forward and the potential
range of outcomes,

The parties to the dispute are more likely to be oriented towards
the presentation of the case and more preoccupied by the need to
advocate the benefits of their preferred outcome to the third party.
They are likely to be more antagonistic than the third party, to the
extent that the procedure allows such expression of hostility, and

less concerned with the immediate direction and structuring of the

proceedings.

Results of Conference Process Analysis of 12 Public Sector Arbitration

Hearings, aécording to the Role of the Participants and the Stage of

the Hearing

(i) Average Level of Contribution

On average, the arbitration board contributed least to the

hearings, while the major union contributed most (Tablie 31 ).

213
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Table 31

Average Contribution;kof Union, Management and Arbitrator (in terms

of c.p.a. categories) to twelve cases

% Contribution ' Standard
Deviation
Management 28.76 L. 34
Union 31.13 10.07
Arbitrator | 21.48 5.26
(Other unions ~ (18.63)

The arbitration board contributed very little during the
opening stage of the hearing (4.00%), when management and union
were making their statements of case. Thé majority of the board's
contribution occurred in the second stage of the hearing, when they
were in fact the most active participants, suggesting that although
the board's overall contribution may be smallest, this does not
reflect a total pattern of inactivity. To the extent that the
arbitratfon board takes a directive role in proceedings, this
function appears tao be concentrated particularly in the middle of
the hearing.

Although. the major union's contribution did not vary significantly-
from stage to stage, management's contribution decreased over time

(Table 32 , presented graphically, p. 216).
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Table 32

*
Average Contributions of each Party, according to Stage of Hearing,

in 12 Cases

Person 1 (s.Dn.) 2 (s.0.) =~ 3 (s.0.) F. p.

1. Management 36.16  (8.28) 24.01 (11.82) 23.53  (9.90) 4,97 .01
2. Union 32.31 (13.24) 28.26 (18.74) 32.42 (10.19) 0.25 (.25)
3. Arbitrator k.00 (1.82) 38.46 (5.99) 28.05 (10.21) 53.87 .00l

(ii) Differences between the Parties in Type of Statements Made (Table 33)

In the mode dimension, the major contributing union showed slightly
less overall variation in the framing of statements than management
or arbitrator, making most statements in the form of Offers (92.12%),
with 4.25% Accepts and smaller proportions of rejections and
questions. Management made slightly more use of Accepts (5.75%) and
Rejects (2.08%), whilst the arbitration board concentrated relatively
less on stateménts Offering information (72.12%) and more on questioning
the other participants (Seeks 23.00%).

In the resourée dimension, the arbitrator was most preoccupied
with Précedure (32.31% of acts), whilst the parties concentrated
more on'Statéments about Present Practices (management, 35.98%;
union, 31.79%) and Information (management, 26.70%; union, 28.27%).
Management made most use of the Positive Consequences of Present
Practices (3.12%;, and the Negative Consequences of Proposed
Outcomes (4.28%) whilst the union gave more emphasis to the Negative
Consequences of Present Practices (5.86%) and the Positive

Consequences of the Proposed Outcome (1.72%). The arbitrator spent
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Table 33 Average Proportions of Acts, in each c.p.a.

category, contributed by Management, Union and

Arbitrator (12 cases)

Management Union  Arbitrator F - p
(1) (2) (3)

Mode

1. Offer 88.26 92.12 72.12 18.84 .001
2. Accepts 5.75 4,25 2.57 9.57 .001
3. Reject 2.08 1.10 0.18 24.91 .001
4, Seek 1.38 1.34 23,00 132.08 .001
Resource

1. Procedure 7.05 5.18 32.31 141,95 .001
2. Settlement Pt. 0.80 0.70 1.56 1.68 n.s.
3. Limits 1.80 1.90 1.82  0.06 n.s.
L, +ve. con. p.p. 3.12 0.72 0.3 8.25 .002
5. -ve. con. p.p. 1.71 5.86 1.89 7.90 .003
6. Oth. sts. p.p. 35.98 31.79 20.69 16.75 .001
7. +ve. con. prop.

out. 0.92 1.72 0.53 3.06 (.07)
8. -ve. con. prop.
out. L.28 2.53 2.43 4,45 .03

9. Oth. sts. p.p. 12.01 C 13,4 11.94  0.15 n.s.
10. +ve. acknowl. 1.25 1.86 5.37 11.45 .001
11. =-ve. acknowl. 1.23 5.65 0.54 17.92 .001
12. Information 26.70 28.27 18.00 7.79 .003
Referent

0. No ref. 46.06 42.07 32.69 9.27  .001
1. Self . 7.87 7.02 6.29 1.65  n.s.
2. Mgmt. person 0.29 2.10 6.96 43.10 .001
3. Union person 2.30 1.05 14,42 51.51 .001
L, Mgmt. party 11.80 9.94 8.59 3.66 .04
5. Union party 23,81 28.45 18.53 9.67 .001
6. Arbitrator 5.47 6.48 5.57 0.68 n.s.
7. All ‘persons 0.70 0.62 L.14 15,34 ,001
8. All parties 2.07 2.64 2.53 0.39 n.s.

(For list of abbreviations, see Table 6, p.138)
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more time than the Qarties offering praise and positive, supportive
comments (5.37%), whilst the union representatives made most critical
and hostile comments (5.65%). .

" n the referent dimension, the arbitrator made more personal
references (Management Person, 6.96%; Union Person, 14,42%; All
Persons, 4.14%) and relatively fewer references to Parties (Management
Party, 8.59%; Union Party, 18.53%). Overall the arbitrator referred

more to the union side than to management. The parties mostly

referred to themselves and each other formally as Parties.

(iii) Variations between Stages, in Management, Union and

Arbitration Board's Relative Contributions

(Tables 34 to L6 )

Arbitration Board

The increased activity of the arbitrator in stage two of the
hearing is accounted for by the change from a procedurally oriented,
directive rolé kResource: Procedure, 55.75% of acts in Stage 1,
falling to 17.50% of acts in Stage 2), where the arbitrator referred
more. to the group aé a whole (Referent: Persons, 6.6%) or to
particulsr indiQiduals (Referent: Union Person, 19.57; Referent:
Managemegt Pe;son, 7.97%), to a more evaluative role in Stage 2.
Here the arbitrator asked more questions than either party (Resource:
Seeks, 32.26%), probing the details of present agreements or
working arrangements which were the subject of the arbitration
(Resource: Other Statements about Present Practices, 30.76%) and
exploring the negative implications or disadvantages of the proposed

changes (Resource: Negative Consequences of Proposed Outcomes, 5.32%).
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Perhaps because the arbitrator held final responsiblity for the
decision, he appeared to be more interested in defining the settlement
point of the dispute than the parties, particularly in stage one
of the hearing (Resource: Settlement Point, 4.21%). As the
arbit;ator's éttentién moved away from controlling the course of
hearing in stage one, so his acknowledgement of participants decreased
(Resource: Positive Acknowledgement, Stage 1 - 9.95%; Stage 2 - 1.52%).
This rather formal politeness, consisting largely of welcoming
participants and thanking them for their efforts, increased again
in the final phase of the hearing (Resource: Positive Acknowledgement,
4,63%), alongside directives to the participants as to how they should
proceed (Resource: Procedure, Stage 3 - 23.68%).

In the middle of the hearing, the arbitrator's attention was
focussed on party positions rather than on individuals (Referent:
Management Party, 11.22%; Referent: Union Party, 19.03%), indicating

the evaluative nature of this period.

Management and Union

The parties to some éxtent showed the reverse pattern. Both
management and unioﬁ tended to agree more with each other and with
the arbifrafor's'comments on their respective positions, as the
hearing Erogréssed. The parties were particularly oriented towards
persuading the arbitrator of the validity of their view of the
issues in question, during the first part of the hearing (Resource:
Positive Conseque;ces of Proposed Outcomes, Management - Stage | -
1.32%, Stage 2 - 0.53%; Union - Stage | - 2.99%, Stage 2 - 1.14%;
Resource: Negative Consequences of Proposed Outcomes, Management -

Stage | - 6.28%; Stage 2 - 2.65%; Union - Stage 1 - 2.832, Stage
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2 - 2.57%). Their participation during the second part of the
hearing was directed towards satisfying the demands of the arbitration
board for clarification and re-examining the extent and variety of
the differences between them.

fn contrést witﬁ the arbitrator, the parties made more personal
references as the hearing proceeded, with the most noticeable change
occurring between stages one and two.

Union references to the management representative were highest
in the middle of the hearing (Referent: Management Person, Stage 1 -
0.35%; Stage 2 - 4.09%), and declined in the final stage (1.87%).
Management references to the union representatives increased throughout
the hearing (Referent: Union person, Stage 1 - 0.70%, Stage 2 - 2.43%.
Stage 3 - 3.74%). As previously noted, however, unlike the typical
picture of negotiation, references to parties did not decline
consistently over time. In stage two of the hearing, each party
referred more to itself than it did to its opponent, with references

to opponents decreasing from stage one to stage two (See Tables

LY and 45).



Table 34. Percentage of c.p.a. Acts classified as Mode:

Role

Accept, calculated separately for Management,

Union and Arbitrator's contributions according

to Stage of Hearing

- - Stage

] 2 3
Management 0.77 8.42 8.06
Union 0.50 7.85 4,40
Arbitrator 1.30 3.28 3.14

Analysis of variance, F = 4.07, p «<.008

(Interaction between Stage and Role)

Table 35. Percentage of the c.p.a. Acts classified as Mode:

Role

Seek, calculated separately for Management, Union

and Arbitrator's contribution, according to

Stage of Hearing

Stage
] 2 3
Management - 1.48 0.93 1.73
Union - 0.17 2.35 1.50
Arbitrator 9.22 32.26 27.51

Analysis of variance, F = 19.61, p <.00l

(Interaction between Stage and Role)

221



Table  36.

222

Percentage of c.p.a. Acts classified as Resource:

Procedure, calculated separately for Management,

Union and Arbitrator's contribution, according to

Stage of Hearing

Stage
1 2 3
Role Management 3.79 6.93 10. 44
Union 4,02 5.0k 6.46
Arbitrator 55.75 17.50 23.69
Analysis of variance, F = 21.68, p < .001
(lnteréction between Stage and Role)
Table 37. Percentage of ¢.p.a. Acts classified as Resource:
Settlement Point, calculated separately for Management,
- Union'and Arbitrator's contribution, according to Stage
of Hearing
Stage
] 2 3
Role Management 1.48 0.41 0.50
Uniqp' 1.40 0.34 0.38
Arbitrator L. 21 0.31 0.16

Analysis of variance, F= 2.8}, p <.04

Interaction between Stage and Role)
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Table 38. Percentage of c.p.a. Acts classified as Resource:

Other Statements about Present Practices, calculated

separately for Management, Union and Arbitrator's

contributions, according to Stage of Hearing

Stage
] 2 3
Role Management 38.02 34.03 35.90
Union 35.96 29.92 29.49
Arbitrator 0.76

30.76 30.56

Analysis of variance, F = 12.83, p «.001l

(Interaction between Stage and Role)

Table 39. Percentage of c.p.a. Acts classified as Resource:

Positive Consequences of Proposed Outcomes, calculated

separately for Management, Union and Arbitrator's

contribution, according to Stage of Hearing

Stage
] 2 3
Role Management 1.32 0.53 0.91
Union 2.99 1.14 1.05
Arbitrator 0.00 0.90 0.70

Analysis of variance, F = 3.26, p « .02

(Interaction between Stage and Role)
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Table 4LO0. Percentage of c.p.a. Acts classified as Resource:

Negative Consequences of Proposed Outcomes, calculated

separately for Management, Union and Arbitrator's

contribution, according to Stage of Hearing

Stage
] 2 3
Role Management | 6.28 2.65 3.91
Union 2.83 2.57 2.20
Arbitrator 0.00 5.32 1.97

Analysis of variance, F = 5.50, p « .00l

(Interaction between Stage and Role)

Table 41. Percentage of c.p.a. Acts classified as Resource:

Positive Acknowledgement, calculated separately for

. Management, Union and Arbitrator's contribution,

according to Stage of Hearing

Stage

] 2 3

Role Management , 1.16 0.78 1.81
Union 1.55 1.61 2.41
Arbitrator 9.95 1.52 k.63

Analysis of variance, F = 8.38, p « .001

(Interaction between Stage and Role)
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Table 42, Percentéée of c.p.a. Acts classified as Referent:

Management Person, calculated separately for Management,

.- Union and Arbitrator's contribution, according to Stage

of Hearing
1 2 3
Role  Management 0.33 0.20 0.34
Union 0.35 k.09 1.87
Arbitrator 7.97 L4.61 8.29

Analysis of variance, F = L.41, p « .005

(Interaction between Stage and Role)

Table 43. Percentage of c.p.a. Acts classified as Referent:

Union Person, calculated separately for Management,

Union and Arbitrator's contribution, according to

Stage of Hearing

Stage

] 2 3
Role  Management 0.70 2.45 3.74
Union 0.04 1.49 11.65
Arg{;}atqr 19.57 11.65 12.02

Analysis of variance, F = 5.21, p <« .002

(Interaction between Stage and Role)
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Table 44, Percentage of c.p.a. Acts classified as Referent:

Management Party, calculated separately for Management,

Union and Arbitrator's contribution, according to Stage

of Hearing
Stage
] 2 3
Role Management 7.L46 16.28 11.68
Union 9.80 8.70 11.33
Arbitrator k.ol 11.22 10.55

Analysis of variance, F = 3.96, p «.008

(Interaction between Stage and Role)

Table 45, Percentage of c.p.a. Acts classified as Referent:

Role

Union Party, calculated separately for Managment,

Union and Arbitrator's .contribution, according to Stage

of Hearing
Stage
] 2 3
Management | 33.73 17.34 20.36
Union’ 26.50 29.10 29.75
Arbitrator 18.21 19.03 18.34

Analysis of variance, F= 5.57, p «.001

'(lnteraction between Stage and Role)
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nf c.p.a. Acts classified as Referent:

¢alculated separately for Management, Union

4

Kfnsutqu§ contribution, according to Stage of

Stage
1 2 3
ar 0.08 0.99 1.04
0.02 0.80 1.04
e 6.66 1092 3.81'4

-1 5i, f eeariaace, Fz 4028, p 4,006

‘2% n bstve2n Stage and Role)



Discussion

In many senses, these public sector cases provide an example
of 'well-practised' arbitration. The procedure has been used
su?ficiently frequently, and the arrangements are sqfficiently
familiar to thé partiéipants, for the process to run without many of
the 'minor' difficulties of control and direction which are likely
to face inexperienced representatives with an ad hoc board of
arbitration.

It might be argued that the chairman of the arbitration board,
who featured in 10 out of the 12 cases, is able and effective, in the
sense that he has retained his acceptability to the parties, who
jointly agreed to his appointment, over a long period, consistently
producing decisions which the parties have been able to negotiate
over, if not implement outright.

In general, expectations about the differing roles of arbitrator
and parties are upheld. The arbitration board were the most neutral
participants at the hearing, making particular use of polite,
supportive comménts in the early and late stages of the hearing,
while the parties tended to be more hostile and rejecting and more
concerned with pressing their point of view and emphasising the
advantagés of the party's position. The generally low level of
hostilit? howeQer suggests that the parties were not, in any obvious
sense, operating from an irrational, over-restricted perspective of
what the opportunities were.

The arbitratgon board clearly had formal authority for
controlling and directing the proceedings to the extent that they
required such direction. The fact that it was the arbitration

board who were able to refer to group members personally, particularly
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at the beginning and end of the hearings, suggests that, apart from
encouraging a relat{vely harmonious approach to the meeting, the parties
were also expected to defer to the authority of the arbitrator, while
continuing to address each other formally as parties. It was

noticeable thét a pefsonal comment was made to the arbitration board

on only one occasion: that of the chairman's birthday.

The available evidence does suggest that the arbitration board
is operating in a similar way to an effective negotiator. While
allowing the parties the forefront of the stage in the opening and
closing stages of the hearing and adopting a role which is primarily
procedurally-oriented (indicating the order of proceedings,
maintaining control and exercising a kind of formal politeness
towards group members), the arbitration board takes the central
role in the middle of the hearing. At this stage, the board
explicitly turns its attention away from individuals to the parties.
Party positions are evaluated and examined in greater depth,
exploring the extent of differences between sides and the potential
negative consequences of a decision which favoured changes in present
working arrangements. During this period the role of the arbitrator
shifts from one which is essentially concerned with the process of
the hear}ng to one which is centred on the immediate task focussing
on the sbbstaﬁtive issues in dispute, examining a range of alternative
" accounts of the underlying reasons for the impasse and exploring the
possible outcomes.

The parties,.on the other hand, appear to take a different
course through the hearing. Morley and Stephenson (1977) commented
that the use of the referent Other appeared to indicate the progress

of negotiation. This category (demonstrated here by union references
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to Management Person and management references to Union Person)
appears to fullfil a similar function in the arbitration hearing.
Unlike the negotiation process, however, party spokesmen continued
‘to make a high level of formal references to their own party
throuéhout tHe hearihg, in justification and defence of their
preferred course of action and in responding to the arbitrator's
questions and challenges in the second stage of the hearing.
Nevertheless..formal references to the opposing party tended to
decrease as the hearing proceeded, while personal references to the
Other increased, suggesting that progress through the arbitration
hearing is indicated by the changing relationship between own

party : other person references. |In this case the ratio own party :
other person changed from 32.34 in phase one of the hearing to 6.94

in phase two.



CHAPTER NINE

Ad hoc Arbitration - a Series of Case Studies

Introduction

One of the most perplexing features of the British Advisory
Corciliation and Arbitration Service arrangements for ad ho¢ arbitration
is that unipns and management choose to use them as a means to end
their dispute. Unlike standing, permanent arbitration provisions,
like those in the public sector, the ad hoc arbitrations are less
an expected and familiar feature of industrial relations between
the parties and more an aberration. Those cases studied here were
largely the result of failed conciliation attempts, but even so it
is somewhat surprising that negotiators are willing to allow an
unknown outsider to decide some potentially important aspect of their
future relationship and agree to abide by the decision before the
hearing takes place.

The obvious contrast between the public sector cases and the
ad hoc arbitrations is the relative inexperience of the representatives
in the ad hoc cases, compared with representatives in the public
sector arbitrations. Representatives are unlikely to know the
arbitratbr and will have had little or no previous experience of
the arbitration process. As argued in Chapter Four, they are
consequently unlikely to be able to make such skilful and strategic
use of the proce&ures as that made by the experienced representatives.
The ad hoc arbitrations therefofe serve as an interesting contrast
with the public sector cases and illustrate a number of points

made in Chapter Four, which views arbitration in the context of



collective bargaining.

A number of expectations may be stated at the outset.
Arbitration should in general be treated as part of longer-term
nébotiating strategy, although the relative inexperience of
representatives may affect their ability to present a convincing
case, if they are adversely affected by the evaluative public image
of arbitration. In these cases it is suggested that this image is
likely to have a dominating effect on the performance of union
and management representatives, affecting the formulation of the
terms of reference to the third-party, and hence the type of case
which is heard, as well as the process and outcome of the hearing.
This should in practice cut across distinctions between types of
case (distinct{ons of the 'statute law'/'common law' variety)
tending to make the disputes appear more uniform than they are, in
order to make them conform to the common idea of an arbitrable
dispute,

In such circumstances, the arbitrator appears to have a number
of choices. He or she can either capitalise on the uncertainties of
the parties to impose his or her authority and make a decision which
is accepted by them because of that perceived authority or he or
she can'try to deal with parties' apprehensions and conduct the
hearing'in a }elatively informal, relaxed manner, which seeks to
understand the 'problems' behind the dispute and resolve those,
without too much concern for the precise terms of reference. |If
the parties are However operating according to the terms of Snyder
and Diesing's 'irrational' bargaining mode, both of these courses
of action may prove very difficult, and in the long-term ineffectual

as a means to the resolution of the dispute, with the experience of
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arbitration simply being one more event to be interpreted in terms
of a 'master-script' according to which each side regards the
other as fundamentally bad, untrustworthy and ill-intentioned

towards itself.

Ad hocArbitration Cases

Nine private arbitration hearings were observed and discussed
with arbitrators and ACAS officials. Each case study comprised
statements of case from each party, notes of the hearing organisation
and debate, which were as full as the researcher's variant of speed-
writing would allow, a copy of the arbitration Award and, in six
out of the nine cases, notes from an informal discussion of the case
with the arbitrator or chairman. The cases were heard between June
1976 and February 1978, Two cases were heard by single arbitrators
and seven cases by ad hoc boards of arbitration. Hearings varied in
length from one hour and nine minutes to two hours and forty minutes,

with an average length of one hour and fifty-one minutes.

The Nature of the Issues

Al} of the nine cases were framed in terms of an established
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rule or agreement and required the third-party to give an interpretation

of that'agreement, in relation to the particular dispute. The claims
- either asked the arbitrator to interpret a specific agreement or
asked for a decision relating to which side held responsibility for
breaking an agreéd grievénce procedure. In this sense, they could
all be said to concern ‘disputes of right', although other issues
lay behind the terms of reference in some, if not in all, of these

cases. This disjunction between the way in which the terms of
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reference to arbitration were framed and the actual reasons for the
dispute suggests thét the parties were required to engage in a
certain amount of strategic thinking in order to make the terms of
the dispute resolveable by, and appropriate to, arbitration as
preseﬁted by ACAS. This appeared to mean that the aispute should be
limited to certain relatively narrow issues, possibly reflecting only

one aspect of a more extensive conflict, and set in a specific

context.

Types of Issue and their Terms of Reference

1. Terms and Conditions of Employment and Other Pay Matters

Five out of the nine cases can be described as concerned with
the terms and conditions of employment. These were, in many senses,
the most straightforward issues from the point of view of the arbitrator.
Each required a decision on one point or two points only and was
related to the interpretation of a specified agreement, the terms of
which could be drawn on to frame a decision, which in four out of the

five cases, was almost a foregone conclusion.

Case One A Joint Industrial Council

Terms of Reference: To decide whether the Pay Board Advisory Report

No. 4 on London Weighting is relevant to the Working agreement of

the Joint Industrial Council.

Description of Case and Outcome

This was the simplest case and was heard by a single arbitrator,
after being referred from conciliation. Provision for arbitration
was written into the JIC constitution. The union side of the JIC
wanted the employers' representatives to recognise the applicability
of the Pay Board's London Weighting report, directed first and foremost
to the public sector, to their companies in the private sector.
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Current pay policy prevented any money being involved in the claim
at the time. -

The union representative argued that the Pay Board report was
applicable to the private sector, that a traditional payment of a
'London differential' already existed in the industry (up to now,
20p above JIC minimum), and that the high cost of living in London
Jjustified an increase in this 'London rate'. On grounds of equity,
the union claimed their entitlement to a London Weighting, because
of their comparability with other groups in the public sector, whose
minimum rates are determined by Whitley councils, and argued that
the Companies themselves accepted the applicability of the London
Weighting, since they had given evidence to the Pay Board. Although
pointing out their willingness to consider the matter in the context
of annual pay negotiations, management claimed that the Pay Board
Report was not applicable to their industry, because the JIC set
only minimum rates of pay, rather than determining national wages
scales similar to those operating in the public sector. Thus companies
situated in London were already paying a competitive rate, above
JIC minimum, in order to obtain labour. The imposition, through JIC
agreements of an extra London differential would mean that some
employers would have to leave London. The arbitrator's decision
was against the union and reasons were given in the Award. It was
argued, not according to considerations of equity such as the union's
case was grounded in, or in terms of economics, such as the management's
case was couched in, but in the narrower sense, literally according
to the terms of the Pay Board Advisory Report, which described the
kind of national pay structure to which the report on London Weighting
should apply. This was a uniform grading scheme, with an incremental
scale beyond the age of eighteen. Since the JIC merely set a rate
for forty hours below which no one should be paid, the arbitrator
decided that the agreement did not satisfy 'the criteria for private
sector applicability of the London Weighting as defined by the Pay
Board and by the Secretary of State for Employment'.

Case Two An Industrial Training Board and APEX

Terms of Reference: To determine a union claim that, having regard

to the agreement of 1974, the Board made a genuine error, contrary
to what was in the minds of the parties at the time of negotiating
the agreement, in that the Threshold Payment for the rise in the

Retail Price Index for the month of June 1975 was not paid until a

date after the lst August, 1975.

Description of Case and Outcome

in this case, the success of the union depended crucially on
the inclusion, in the terms of reference, of the phrase 'according
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to what was in the minds of the parties at the time of negotiating

the agreement', and-the clause in the previous annual wages agreement
which provided for the payment of an indexation amount according to
rises in the cost of living, to be paid 'from the first of (each)
month following the rise in the (Retail Price) Index'. In practice,
as_the union representatives pointed out, the payment had been delayed
by a month in each case. The relatively late publication date of the
RP1 figure meant that the relevant data could not be fed into the
computer early enough for the salary adjustments to be made. Hence,
for the sake of administrative convenience, payments were made one
month later than they should have been.  The union passively accepted
the change, because they foresaw no undesirable future effects. With
the introduction of pay policy, from 1st August 1975, however, the
Training Board wished to off-set the indexation figure, resulting

from the June rise in RPI and paid on Ist August, against the £6.00
pay aupplement. According to the union, the payment was actually due
on Ist July and should not therefore be off-set. Hence, the union
argued, there was 'a genuine error, contrary to what was in the minds
of the negotiators at the time of the agreement, in that the June
increase was not paid before 1st August''. The employer unsuccessfully
pursued the claim that the actual method of payment, originally
adopted for administrative convenience, was established through custom
and practice, and therefore constituted a variation in the agreement.
The arbitration board decision once again relied on the terms of the
written agreement, which showed that 'it was the intention of both
parties to pay cost of living increases in the month following the
rise in the retail price index'. Consequently the indexation payment
for June 1975 fell due in July 1975, and, by implication, need not

be off-set against the £6.00 pay supplement, under pay policy
operative from 1st August 1975

Case Three Metal Manufacturing Company and TGWU

Terms of Reference: To decide whether the entitlement to the three

additional days of holiday granted to employees in 1975 resulting
from the JIC agreement of 23rd October, 1974 which states 'As and
from 3rd September, 1975, a further three days annual holiday with
pay will be granted bringing the total annual holiday entitlement to
twenty work[qg days'.

OR

Whether this agreement to the three days resulted from a local
agreement applicable from lst January, 1975 and as a consequence
justifies the union claim for an increase of 55p per week to be

added to the £5.45 wages supplement in the JIC agreement.
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Description of Case and Outcome

The arbitrator was asked to decide whether three days extra
annual holiday, granted in 1975, arose from a JIC agreement
or a local agreement. The significance of the claim lay in its
implications for the employees' rate of pay. |If the holiday entitlement
arose from a local agreement, operative from the Ist January, 1975,
as the union argued, . there would be no need to off-set this benefit
against the £6.00 pay supplement available under government pay
policy. [If, as the employer argued, it arose from a JIC agreement,
operative from 1st September 1975, it should be off-set against the
£6.00, as in fact already determined by the JIC annual agreement over
pay. The union case depended on the argument that a document distributed
by the employer, detailing holiday entitliement commencing lst January
1975, constituted an agreement (although the union conceded that they
had had no ‘part in the drawing up of the document and had in previous
years objected to its being labelled as an agreement). Since
negotiations at local level had traditionally concerned improvements
to JIC agreed minimum terms and conditions, the terms of the annual
holiday agreement/document were said to constitute a better condition
of employment than that set out in the JIC agreement. The union
argued that the three days extra holiday should not therefore be
off-set against the £6,00. Management argued that the union had
never actually produced any evidence of a local agreement, and that
furthermore they had stated at JIC disputes committee level, that the
holiday entitlement did arise from the JIC agreement,

Since the employees of this particular company were the only
group seeking to disagree with the JIC agreement on pay for 1975-76,
the claim probably resulted from local shop-floor dissatisfaction,
causing the union officials to pursue the claim to arbitration, where
the obvious decision, that the three days holiday entitlement 'did
not result from a local agreement applicable from Ist January, 1975%
(Arbitration Award) was made. At one level it is clearly unsatisfactory
to claim that three days holiday, granted a year before, should be used
to decrease the amount of money available for wage increases in the
following year. Within the narrow perspective of arbitration, however,
and given the kind of argument which the union tried to make in
acquiescing to that perspective, there could be no other conclusion.
In giving reasons for the decision, the arbitrator pointed out that,
in other circumstances, the union might agree that it would be
'dangerqus to say that the ''guide' over-rules the agreement, where
it is quite clear what the agreement means'. The arbitrator applied
the terms of the agreement literally, and advocated the value of
establishing such consistent practice in industrial relations.

Case 4 A Bakery and URTU

Terms of Reference: To determine whether, in all the circumstances,

the company is justified in adjusting van salesmen's commission to
take account of the increase in bread prices since the introduction

of the two-thirds : one-third commission scheme in October 1974.
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Description of Case and Outcome

The arbitration board was asked to decide whether the company
was justified in adjusting van salesmen's commission to take account
of the increase in bread prices, since the introduction of a new
commission scheme. The union argued that the commission scheme,
whereby the driver was paid commission on one-third of the value of
his or her total weekly sales, was self-adjusting for price increases.
The introduction of a reqgulator, by the company, meant that they '
entirely controlled the levels of commission, and thus set commission
earnings at an arbitrary and inequitable rate. Management, on the
other hand, argued that the union had always known that management
reserved the right to adjust commission according to bread price
increases. According to custom, ‘'t is a universal practice within
the baking industry that where van salesmen have monetary commission
schemes, these are adjusted in order to neutralise ... the effects
of bread price increases''. Furthermore the regulator used was not
arbitrary, but agreed by a working party with representatives of
both management and union. Given the nature of the commission
agreement, and given that the union had already assented to the
operation of a regulator, by virtue of its participation in the working
party and given the existence of a very similar arbitration award
which also discussed the adjustment of commission earnings according
to bread price .increases, it was difficult to see why the union
brought the claim to arbitration. |In its written statement, the
company says that it ''appreciates the constitutional proprieties
observed by the Union in bringing this matter to arbitration'. This
suggests that the source of the dispute is as much between salesmen
and union officials as it is between company and union. The salesmen
refused to accept the operation of a regulator, although the union
officials were involved in its calculation. Consequently, union
officials pursued the issue to arbitration. The arbitration took
the responsibility from the union officials, who would otherwise
appear to be failing to meet their obligations as representatives
of the salesmen. In this case, the narrowness of the terms of
reference: which asked whether the company was 'justified in adjusting ...
commission®, ensured a defeat for the union.

Case 5 Car Transportation Firm and TGWU

Terms of Reference: To consider a failure to agree concerning the

correct interpretation of a local agreement on the introduction of

15 metre trailers for car transporters. This agreement was signed

on 22nd June, 19i0. It refers to payments to be made for the
carrying of each car 'over and above the normal previously considered
car carrying capacity of the 13 metre trailer' and to determine this

issue in accordance with the schedule attached.



Description of Case and Outcomes

The fifth decision in this group seems at first sight surprising
and unpredictable. The trade union side disputed the interpretation
of a local agreement, which had been operative for the past seven
years. The agreement originated in the replacement of thirteen
-metre car transporter trailers by fifteen metre trailers, and stated
that a bonus would be payable to car transporter drivers, for each
car carried 'over and above the normal previously considered cary
carrying capacity of the thirteen metre trailer'. The union wanted
to claim that the normal load of the old thirteen metre trailer was
five cars. Consequently bonus payments should be paid for every
sixth and seventh car carried. For the past seven years, bonuses had
only been paid for every seventh car carried. That this interpretation
had not be challenged by the union was demonstrated clearly at the
hearing by 'the production of agreements, signed by union officials,
describing normal working as the carrying of six cars. Subsequent
to a previous dispute, concerning the payment of a double bonus when
drivers were away over-night with the same load, a union official
had made a written amendment to the original agreement, stating that
‘every seventh car carried is subject to payment, above confirmed by

management ...'.

Why pursue this apparently inexplicable change of interpretation
to arbitration? The management statement of case hinted, and it became
clear during the hearing, that the drivers had taken industrial action
after discovering over a cup of tea that other transporter drivers
employed by the same firm, but in the north of England rather than
the south, received bonus payments for every sixth and seventh car
carried. Instead of making an argument for parity with the northern
drivers, however, the union statement of case, as prepared for
arbitration, did not mention the origins of the dispute, but preferred
to argue the case by claiming that the normal load of the old
thirteen metre trailer had always been considered to be five cars.
The union side was obviously constrained to some extent by its views
on the proper use of arbitration, such that its claim was made on
the rational basis that thirteen metre trailers carried five cars
only. The case seemed even more abstruse, but in a sense revealed
the inventiveness of the union, when the researcher discovered that
the employer had already conceded the union's claim for bonus
payments on every sixth and seventh car carried. The union however
wanted bék pay for the past seven years of, what they now regarded
as, lost bonuses. This cast new light on the union's reasons for
arguing the case in the way they did: if they could show that normal
" meant five cars, they would be justified in claiming arrears on the
bonus payments. Since the management had already conceded the first
point, the arbitration board, although it was not supposed to know
about the existence of the concession, could hardly decide against
the union. All that remained was to decide how much bk pay should
be awarded. The arbitration board settled on £250, the figure which
the union had indicated as acceptable to their members during
conciliation, and which constituted the only compromise decision
emerging from this group of cases. Thus despite the fact that the
union had a dearth of supportive arguments and made little use of
what they did have, they successfully achieved, through their use of
arbitration, something they were extremely unlikely to achieve

through negotiation.
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2. Union Recognition

Case 6 Engineering Company and APEX

Terms of Reference: To determine whether the monthly staff employed

in the Sales Department should be included for collective bargaining

purposes in the Monthly Staff Recognition Agreement.

Description of Case and Outcome

Although unusual because of the infrequency of such references,
this case was essentially similar in pattern to the others. The
chairman of the arbitration board described it as "a very, very simple
issue ...", and said he 'found it difficult to believe that it needed
a Board of Arbitration to solve it'. The union wanted the company
to include the monthly-paid sales staff for collective bargaining
purposes in the Monthly Staff Recognition Agreement. The reference
came less than a year after the initial agreement. Management claimed
that the office-based and field-based sales staff should be treated
as one unit, in which case union membership was very low: two out of
a possible total of sixteen. |[f however, office-based sales staff
were considered separately, the level of union membership became
two out of four. Since the union already represented other monthly
paid office staff, the arbitration board reasoned that, because of
the similarity in terms and conditions of employment between office-
based sales staff and other monthly paid office staff, and the
distinctions between the office staff and outdoor sales representatives,
‘those four members of the monthly paid sales staff should be
included for collective bargaining purposes in the Monthly Staff
Recognition Agreement® (Arbitration Award). In discussion with the
researcher, the chairman of the board commented that "all we were
doing was ensuring that the company followed a fairly common
(industrial practice, of treating office sales staff and outdoor
sales representatives as different groups of employees. He also
commented that in this case he saw arbitration as performing an
educational function, advising the management, in particular, of a
practice which was common to most firms., The case appeared to be
very straightforward, with no hidden inter-union rivalries and no
apparent reason for management's unwillingness to allow the four
staff to be represented collectively by the union. Each already had
the right to individual representation. The union based its case
heavily on what was considered to be good industrial relations practice,
while the company argued that the union could not claim to be
representative because of the low rate of membership among the whole
sales force. Recourse to arbitration was likely to prove successful
from the union's point of view, if it relied on arbitration as an
interpreter or reflector of current industrial relations practice.

On this occasion the external authority of the arbitrator was used
to lend weight to the union's claims of what constituted common

practice. '
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3. Dismissal/Disciplinary Issues

This group of three cases was quite distinct from those already
described. The references were concerned with the dismissal of an
employee or the appropriate action to be taken by employees or

management, when an agreed grievance procedure is violated.

Case 7 Film Processing Company and ACTAT

Terms of Reference: To consider whether the action proposed by the
company, in relation to the declared intention to dismiss Mr X, a
member of the union, for a work error is deemed to be justified having
regard to all the facts. |If found to be unjustified to consider all

these facts and award.

Description of Case and Outcome

The most straight-forward case in this group concerned a claim
by the union against the proposed dismissal of an employee for a
work error. None of the cases discussed previously concerned any
extensive dispute about the facts of the case. Similarly, in this
case, unlike the other two in the group, there was little dispute over
the events which had taken place. An employee had seriously, and to
some extent irrepairably, damaged a large part of the only copy of
a new feature film, at the negative polishing stage. The company
claimed that this was a matter of gross carelessness, since the slow
rate at which the machine worked was such that the employee's
inattention must have occurred over five hours or more. The company
claimed that this amounted to gross misconduct, justifying dismissal.
Their prestige and perceived reliability had been seriously damaged
in the eyes of potential customers and they feared for their future
if the same man was allowed to return to the polisher's job. The
trade union side did not choose to dispute the employee's
responsibility for the damage, although questioning to some extent
- the reliability of the polishing machine and how far it is possible
to detect polishing errors immediately. Instead it concentrated on
arguments couched in terms of disciplinary procedure, asking whether
the error constituted gross misconduct, by appealing to precedent,
emphasising the employee's previous, long-standing good work record,
questioning whether there was any intent to damage, (in fact the
company agreed that the act was not deliberate) and criticising the
company's disciplinary procedure for being too vague and imprecise,
such that the employee was not aware of the potential consequences
of his error. The reference to arbitration appeared to be the
result of a genuine impasse, which both sides were concerned to
settle. The arbitration board's decision was a compromise. The
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employee was suspended without pay for four weeks, followed by
reinstatement in the same job. The board commented that it took

into account the man's previous good record, and the lack of
'arrangements for supervising production and producing the final
copies of negatives and prints', The latter point was not emphasised
or_even discussed by either party during their statements. It was

an argument given weight solely by the arbitration board, presumably
relying on what they assumed to be good management practice in
general.

Case 8 Food Processing Company and TGWU

Terms of Reference: The arbiter should decide whether:

(a) the company/union communication and settlement procedure had
been exhausted prior to action being taken by employees, bearing
in mind the circumstances surrounding the situation.

(b) the company's decision not to pay was correct.

(c) payment sh&uld be made for the eight hours stoppate of work

by cold store employees.

Case 9 Plant Contracting Company and AUEW (C)

Terms of Reference: To determine whether the AUEW (C) or the company

prevented the terms of the procedure for the avoidance of disputes

from operating.

Description of Cases 8 and 9 and Outcomes

The. remaining two cases in the group were startling by their
contrast with the other references. Principally they asked the
arbitration board to attribute praise and blame with respect to
the conduct of the parties towards each other. Perhaps these two are
perfect instances of what Jenkins and Sherman (1977) mean when they
say of arbitration: 'the probability is that the verdict will be a
compromise offering comfort and caster-oil to both sides in relatively
equal measures'. In these cases however, the danger is obviously
that the experience of arbitration, and a decision which explicitly
favours one side or the other, could simply confirm the parties'
previous belief in their own righteousness. As the chairman of one
board pointed out, the two sides were 'more interesting in proving
their case than in solving the problem ...'. Curiously enough, these
were the least evaluative sessions in the sense of atmosphere,
conduct and outcomes. Both resulted in a compromise decision, the



main aim of the arbitrators apparently residing not in any ideas of
retribution but in bringing the parties back together amicably and
suggesting how they might both conduct themselves more reasonably in
future. Both disputes were complicated because they involved a
number of inter-related issues, the actual events were controversial
and disputed, and the issues themselves symbolised a struggle for
supremacy between management and union. The first dispute {(Case 8)
had escalated to the point where for the management, it symbolised
their right to manage. The arbitration board was asked to decide

three issues: firstly, whether the dispute procedure had been exhausted
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before the employees took strike action; secondly, whether the company's

decision not to pay for time lost during the action was correct (the
employees did not leave the site, but did refuse to leave the works
canteen and were subsequently clocked-off by management); thirdly,
whether payment should be made for the eight hour stoppage. A long-
standing grievance over working conditions fuelled the action. The
cold store employees concerned had, previous to a company merger,
had access to free tea. Employees now had to pay for their tea and
access was more limited by canteen opening times. Eventually, due
to what the union described as management's inaccessibility and
general unwillingness to discuss the provision of tea during canteen
closing times, the cold store workers decided, spontaneously it
appeared, to stay in the canteen, where three of them had originally
been refused tea because they were five minutes late for their break,
until the problem was resolved. The union argued that the men were
not on strike, but merely refusing to obey supervisors' instructions
to return to work. They were, the union said, locked-out by the
company, who clocked men off during their official break-time. The

decision not to pay for time lost was therefore incorrect. Management's

main source of distress was the claim that the employees continually
flouted the agreed grievance procedure. They argued that the shop
stewards and men had acted irresponsibly in refusing to return to

work, pending the implementation of procedure, that it was the union's

responsibility to pursue the grievance over the provision of tea to
the next stage of procedure, and therefore the men were on strike.
Consequently they were clocked-off, because the company believed in

the maxim no work : no pay. In general, the union was more interested

in the wider issues surrounding the procedural one, and keen to show
the bitterness felt over the provision of tea. Management preferred
the narrower interpretation of the terms of reference, restricting
the decision to procedural issues and concentrating on the union
violation of procedure, from which narrowly defined dispute it could
clearly have emerged the victor. The whole lengthy history of events
preceding the occupation of the canteen indicated a general lack of

' foresight on the part of management who seemed to have either

seriously underestimated the strength of feeling over the issue. Both

sides appeared to have little respect for the other, with first one
and then the other acting precipitately. The eventual result was a
confrontation over the principles of the right to manage versus the
right to organise and act collectively. In such cases arbitration
appears to serve as a trial of strength for the parties, who are
unwilling to back down. The arbitrator would have to be blessed
with unheard of skills in order to resolve such a dispute, and would
have to far outstep his or her limited authority. Perhaps this is
why the Awards in this and in the remaining case offered compromises

which were most concerned with the settlement of the immediate dispute



and with making suggestions for future improvements. The board
decided as follows:-firstly that procedure had not been exhausted
prior to the action taken; secondly, that in the circumstances '‘the
company's decision not to pay was technically correct (my emphasis)
and thirdly that payment should not be made for, the eight hours
stoppage. Payment should however be made for 1+ hours to all
employees ... clocked off by the company from 11.15 a.m."
(Arbitration Award). The chairman of the board defined the decision,
to the researcher, as dependent on whether management acted too
precipitately, and described the Award as a reasoned compromise. In
commenting on the decision in the written Award, the board says

''we are not fully satisfied that the men would still have refused to
return to work had management been able to make a firm offer to deal
with the issue in the next stage of procedure at that time, when the
dispute related solely to the provision of tea and not also to the

question of payment from 11.15 a.m. .., In the light of the company's

offer to discuss the question of payment at the Stage C meeting, we
cannot condone the men's renewed decision not to return to work''.

The last dispute (Case 9) was probably the most irresolveable.
The focus for the dispute was the dismissal of one man for allegedly
falsifying time sheets (though this was not mentioned in the terms
of reference). Behind the reference lay a confrontation between

company and union which according to the union, challenged the union's

right to exist and which resulted in a twenty-four week strike/lock-
out and the closing down of the firm. Admittedly the closure

seemed to have offered the perfect opportunity for the sacking of all
the original employees and the creation of three new firms, using
the same equipment, but with the old names replaced. The employer
appeared to be looking for an opportunity to harass a particular
group of unionised employees, the union was keen to show its strength
and determination in the face of what was seen as arbitrary and
vindictive action against it. The owner of the company, a single
minded entrepreneur, made all drivers, who were called out on strike
in support of the dismissed man, ‘redundant'. Subsequently, the

two depots involved in strike action were closed and new companies
created. At the same time various slurs were cast on the reputation
of each party. The union suggested that the owner was inept in the
conduct of industrial relations and the company provided various
letters .indicating that the union had made official a strike

which was supported only by a small minority of trouble makers, its
chief interest being to damage the employer rather than represent
the interests of the members. A good many letters, signed and
unsigned, were produced to support both versions of the events.
Altogether a very confusing, contradictory and suspicious picture

of relations between the parties emerged. The only point on which
both sides seemed able to agree was that 'Malpractice is the name

of the game' (Union official). The arbitration was reduced to
ridiculous proportions by the terms of reference, which asked the
Arbitrator to assign praise and blame. By this late stage it was
extremely uncertain that either side could gain anyting from the
claim. The parties appeared uninterested in the resolution of the
dispute, the company no longer existed and the employees had other
jobs. An ACAS official suggested that the employees were possibly
seeking compensation. The arbitration was apparently used, by the
parties, with the aim of inflicting further damage on the opponent:
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a spiteful objective, as the board chairman described it. The Award,
which was not implemented, concentrated on presenting a balanced
judgement of rights and wrongs and tried to advise on what the board
considered to be reasonable future conduct. The decision moved
beyond the originally limited terms of reference to discuss the
investigation of the initial dismissal and the strike and recommend
the re-affirmation of the agreed disputes procedure both in letter
and in spirit.

Discussion of the Effects of the Evaluative Image of Arbitration

on the Process and Outcomes

There are a number of ways in which the ad hoc arbitrations
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could be conceptualised. This discussion however focusses particularly

on the impact of the evaluative image of arbitration, since this

provides a major source of contrast with the public sector cases.

(1) The Effect on Terms of Reference

The most obvious effect of the evaluative image of arbitration
on representatives who are relatively inexperienced in its use, is
on the framing of the terms of reference of the dispute. All of the
cases were cast in terms of identifiable procedural or other current
agreements, such that each could be decided as a 'yes' or 'no'
choice between two alternatives (eg Should the office-based sales
staff be included for collective bargaining in the Monthly Staff

Recognition Agreement? or Was the company justified in adjusting

van salesmen's commission?). In this sense, the parties seem to accept

a restricted 'legalistic' use of the process, rather than adopting
a wider, problem-solving orientation. Presumably the disputes

would not have been described in these terms by the parties, without

resort to arbitration, suggesting that ACAS officials and the parties'

views of the process affect the way in which the dispute is eventually
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defined, casting it in terms of a proposition which is in fact open
to an 'evaluation'.. Certainly the terms of reference chosen have
important implications for the range of outcomes possible. A
'rélatively minor omission in the reference itself can change the tenor
of thé decisibn. In'the case of the van driver's commission issue,
the narrow terms of reference, which asked whether the company was
'justified in adjusting ... commission', precluded an award on the
obviously over-restrictive nature of the adjustment used. The
chairman of the arbitration board, in discussion with the researcher,
said 'we all agreed that we had to make some adjustment ... but

that the existing regulator was too tight ... ldeally we should have
liked to tell the two sides that the regulator was needed but that
they should geé together to debate the adjustment figure again, to
allow the van salesmen more. Unfortunately the terms of reference

did not allow this'. The prologue to the Award tried to indicate

the board's view: 'One (objective of the commission scheme) is the
maintenance of the real value of the incentive elements ... '. By

allowing the restricted terms of reference the union lost an

- opportunity to make some significant gains.

(2) Parties' Statements of Case

Thé defihition of the dispute in turn affected the arguments
which the parties could legitimately use to defend their case. |If
the dispute is treated as though it is open to adjudication, this
implies that arg;ments which provide evidence of the 'correctness'
of the party's view of events and their preferred outcome must
be presented. The parties written statements in fact varied in

length and quality from a few sketchy paragraphs to fully documented
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case histories with appendices detailing relevant agreements, disputes
procedures and so on. The ACAS leaflet, on the preparation of written
statements of case for arbitration, states that each party should provide
‘5—clearly set out exposition of their case and ... include in it all
the iﬁportant-and refevant points'. Written submissions help the
parties 'in presenting a more logical ‘and forceful case at the
hearing'. The statement it says should contain (i) history and
background of the dispute; (ii) background to the company and union
representation; (iii) arguments supporting or opposing the claim;
(iv) a summary of the case emphasising essential points.

The requirements of the statement, as described, assume considerable
ability in the construction of a convincing written argument. One
or both sides may have little experience of such a task and the
logic behind the claim may be contrived to suit the perceived demands
of the arbitration process. The obvious instance of such a contrived
argument is the reference involving a car transporter firm, where
the union claimed that the normal car carrying capacity meant five,
not six, cars, despite the fact that the agreement had operated on
the basis of a bonus paid only for every seventh car, for the previous
seven years.

The arbitrators themselves tended to be dissatisfied with
written ;tatehents, saying that they gave too few supportive
" arguments, failed to explain why the arbitrator should Award in a
particular way, or simply omitted too much of the history of the
dispute. The det;ils were seen as particularly important when the
events were in dispute: a coherent written statement of events,
however, is exceptionally difficult when the history itself is

incoherent and the actions irrational. In these cases, (eg food"



processing/cold store workers and plant contractors) the demands of
logical exposition resulted in a certain structured coherent being

given to events and a spurious rationality being imposed which was

not there at the time and which gave the cases a peculiarly incomplete

air. As the chairman of the plant contractor's dispute said, 'The
heafing }ollowed the normal rules, but the dispute had no rules at
altt,

The cases.dealing with terms and conditions of employment all
involved written statements which attempted to show the existence of
an agreement and/or its meaning or applicability, in relation to a
particular situation, The perceived requirements of a coherent
argument sometimes led parties astray and resulted in poorer
presentations than might otherwise have been possible. In the
bakery dispute about the adjustment of van salesmen's commission,
the union tried to prove that there was no agreement about the
introduction of a regulator, despite the fact that such an agreement
obviously existed. Their case consequently appeared weak. Had they
concentrated instead on the incentives element of the commission
‘'scheme, they would have been able to present a more convincing
argument. The incentive element had clearly declined in proportion
to wages; cénsequently the regulator was excessive,.

In general, the style and choice of arguments can have a
disadvantageous effect, for one or both sides, on the outcome of the
arbitration;..ln.these cases, the van salesmen suffered by virtue of
the union representative's lack of foresight in agreeing to such
restricted terms of reference and then acquiescing to this definition
of the dispute, rather than introducing wider-ranging issues about

the underlying principles of the incentives scheme. Narrow or
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restricted terms of reference may of course also be used to advantage,
if they exclude certain considerations from the arbitration (eg the
management's preferred view of the cold store workers' dispute).

(3) The Behaviour of Representatives at the Hearing

AlT hearings were conducted in the semi-adversarial/semi-
inquisitorial fashion described by Lockyer (1979). The parties were
asked to present their arguments to the arbitrator or board. Each
could ask questions and answer points raised by the other side and

the arbitrator also asked questions and commented on the submissions.

(i) Does Arbitration benefit Management?

The results of experimental work indicated that the third-
party's presence changed the role relationship between sides,
enhancing the performance of management.

Decisions made through arbitration did not consistently favour
one side or the other, but the third-party in the experiment was not
responsible for the decision. His effect was rather on the style of
debate. The nature of arbitration demands a certain skill in the
presentation of a lucid and convincing argument. Neither side had
a monopoly on this skill. Two employers used lawyers to present
their case, which to the arbitrators seemed long-winded and tedious,
or suffering from over-kill, yet the parties own attempts were also
sometimes regarded as poor, or amateurish. Skill in presentation of
case was not, however, all important. In the dispute over car
transporter bonus payments, despite the chairman's initial opinion
that the union had at best, a poorly argued case, and their own
admission towards the end of the hearing that they had no case:

(Chairman: 'Why then has six cars been regarded as normal (carrying



capacity) for the ]ast seven years?' Union: 'The drivers understood
that six was the normal carrying capacity ... Then they met certain
(other) drivers'.), the chairman was somehow convinced, dufing the
hééring, that five cars was normal capacity for the old thirteen
metre.trailer-and thé union received a proportion of back payments
for lost bonuses. Thus although skill in presenting an argument was

evaluated by the arbitrator, it was not the sole determining factor

of success.

(ii) The Effect of the Third-Parfy on the Salience of the Role

Relationship between Parties

As suggested by experimental results, the parties' expectations
that they, and -the case which they represented, would be evaluated
by the arbitrator or board did affect their behaviour at the hearing
and the salience of their role relationship. The third-party forum,
the arbitrators acknowledged, results in both sides being 'very keen
that the arbitrator should see the issues through their eyes'
(arbitrator).

Repfesentatives tended to focus their attention on the
.presentation of a 'rational! argument in support of their favoured
outcome and according to the types of supportive statements which
were legitf;ised by the restricted terms of reference.

Concentrating on the exposition of the case, for the benefit
of the arbi@ygtor, in turn leads the parties to define the relation-
ship between them in formal terms. Hence, however familiar the
representatives were outside the hearing, the role relationship is
made salient over the personal relationship, during arbitration:

agreements are made by management and union; management clocked men
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off; the union official is called in at Stage C of procedure; the
union knew that adju;tment would be made for bread price increases,
and so on.

" The formal relationship between parties is maintained through
the stfictures'of protedure, which requires statements. to be addressed
through the chair. Although this practice was not uniformly
followed throughout the hearings, since the arbitrator decided
initially who would speak when and what kinds of statements or
questions were acceptable at what stage of proceedings, the parties
were always aware that they were being directed to behave in a
certain way, eg '... Following normal practice, | shall call first
on the union to present their case ... The order of march then ...
if management will show great forebearance and not butt in, but note
down any points which they might have arising from the union submission,
they will then have the opportunity to elucidate any points ...
I shall then call on my colleagues for any further points which they
might have to put to Mr X (union). Thén I shall call on Mr Y
(management) to.put the case for the management and suffer a similar
ordeal at the hands of ourselves and the union ... | shan't close
the hearing until | have an assurance that you have all said all that
you wish.to‘say ... This might involve some departure from procedure ...'.
The aim éf thé arbitrators in pursuing such a procedure was to
"preserve sufficient formality to prevent any expression of hostility
between sides, which they regarded as detrimental to the settlement
of the dispute, a%d to provide sufficient flexibility for the
discovery of the necessary details of the claim. Interventions by the
arbitrator during the hearing, such as derogatory references to

conversations breaking out between sides, or other reminders to
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parties of their purpose, served to renew the arbitrator's control
and discourage invective and abuse. Although some hearings were less
formal than others, the only real exception to the pattern was the
pfént contractor's dispute, where participants ignqred the arbitrator's
attempts at céntrol,.referred to each other by first names, and
surrendered the attempt to make clear who held what position for the
benefit of the arbitrator. Those present at the hearing seemed to
be generally indifferent to the changed context and determined to
continue insulting each other.

Some of the parties were clearly wary of the procedure and of

speaking out of place, apologising for their inexperience and hesitating

over what kinds of statement to make when. The forum was sufficiently

unusual to proauce a type of social desirability effect, whereby

the parties set out to conform to their perceptions of the
arbitrator's wishes, presenting themselves as responsible party
representatives, who conducted themselves reasonably, (stressing their
past good record of industrial relations), knowledgeable in industrial
relations pracfices (quoting ACAS guides on disciplinary procedures
and so on) and, on the whole, not openly abusing the other side,

but convinced of the merits of their case.



253

The preceding analysis (sections 1 to 3) suggests that the
symbolic interactionist view of the hearing, developed in Chapter
Four, is supported by the nature of the process. Representatives,
of both management and union, do indeed go beyond the 'official task
rules'-of arbifration‘(stating their position, answering questions),
in order to present what they believe to be a convincing performance
at the hearing. The 'unofficial ground rules' in this case, are
directed toyards creating the 'right impression' for the implied
evaluative audience of the arbitrator. To the extent that this
creates a conflict between the presentation of a well-formed, logical
argument in support of a claim, which may bear little resemblance to
the underiying dispute, and the presentation of the self as both an
able negotiator and a trusworthy individual, representatives did tend
to lose sight of, or misrepresent certain aspects of the dispute which

were particularly relevant to their success at arbitration.

(4) The Arbitrator's Role and Behaviour

As might bé expected, the maintenance of the credibility of the
arbitration process was treated as an important aspect of the
arbitrator's role. All third-parties appeared particularly concerned
to demonstrate to the parties, their competence to decide the issue:
'asking téchnicél questions calms things down'; 'asking questions and
"summarising points of common ground shows you understand’ (Arbitrator's
comments). Another arbitrator commented that the chairman should have
absolute control sver proceedings, describing this as one aspect of
the arbitrator's perceived legitimacy, which comes from the
attribution of faith to those handling the case (Arbitrator). The

same chairman demonstrated that he sensed the importance of developing



and maintaining the faith of the parties in the authority of the
arbitrator, when he‘éommented that'it never ceases to surprise me
that they will hand over particular issues which may involve great
cost to them, should they lose.' The arbitrator must show to the
partiés that He or sHe knows the consequences of de#iding one way
or the other,

A1l arbitrators, to some extent, assessed the strengths and
weaknesses of the parties' cases, commenting on the extent to which
they had no case or only a weak case, but they also assessed the
strengths and weaknesses of each side's representatives: their
ability to construct an argument, develop a theme, emphasise the
important points and so on. An important part of this assessment
was possible onAy through the hearing, where the arbitrator gained
indications of the credibility of the parties (arbitrator), through
various non-verbal cues. It is not difficult to see why the parties
are concerned to present the relationship between them in a positive
light. The arbitrator interprets the quality of response to his
or her questioné as much as the content of the response: one
chairman (in the cold-store workers dispute) described management as
touchy on certain issues, in particular the incident of the lock-out.
In response to a question about whether management had acted
responsib]y iﬁ'clocking men off so quickly, since a sit-in on a
university campus would not necessarily result in the expulsion of
the students, the manager had responded with a comment on how with
respect he was ruhning a business and not a university. ' Someone
else might have explained reasonably that no, he didn't feel that
management acted precipitately, because ...'(arbitrator). In this

case, the quality of management's response (You could tell they were
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worried: arbitrator) was an important factor in the decision that
they had acted too precipitately and that the employees involved
should therefore be paid for a proportion of the time lost.

(5) The Arbitrator as 'Effective Negotiator®

‘Arbitrators differed in the extent to which they were able to
maintain control over the hearing and hence structure the session into
orderly stages to allow a proper examination of the issues. As in
the public sector cases, the second stage of the hearing was
particularly concerned with the assessment of the credibility of
parties and t%eir positions and was thus crucial to a satisfactory
outcome. One arbitrator described this stage as a departure from the
earlier coherent presentation of cases, into a stage where 'isolated
points are thrown up, many of which are irrelevant ... and produce
misunderstandings on both sides as to the importance of a point'.

The effective arbitrator must be able to distinguish between relevant
and irrelevant arguments 'which are normally in the ratio one to
three, relevant to irrelevant' (Arbitrator). At this stage, the
arbitrator must also attempt to probe behind the arguments for any
hidden disagreement and may explore the criteria to be used in
reachingla settlement. The nature of the decision may be subtly
indicatea, by.the focussing of the hearing around particular
questions: 'It all boils down to ... determining whether your JIC

is covered by paragraphs 152, 153 or not' (Arbitrator). A summary
such as this one.indicated the direction of the arbitrator's
reasoning and, unless it was quickly challenged, was usually followed
by a rapid summation of main points of disagreement by the parties

and the close of the hearing.



Not all cases were, however, amenable to such direct summaries

of the decision point. Although generally aware of the need to
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'ask the right questions', the arbitrators did not always see themselves

as successful in their attempts. In two cases, arbitrators felt that
they sﬁould haQe pursﬁed certain questions which were central to the
decision, but which were lost sight of during the hearing. These
issues tended to be particularly concerned with definitions of terms,
such as error or normal, which happened to be central to the decision.
Or they may have been issues concerned with the taken-for-granted
background to the case, such as the operation of the shift-system in
the cold store workers dispute over tea-provisions, or the examination
of the parties' actual working knowledge of an agreed disputes
procedure in thé plant contractors case.

This point indicates the difficulty of proceeding under an
inquisitor{al system, where the issues are less than straightforward.
Arbitrators commented that with the benefit of clear written evidence
and coherent statements at the hearing, they were better able to
formulate the rfght questions. When there was too much diffuse
evidence, and the relative importance of different pieces of evidence
was not apparent, the arbitrator or board was to some extent at a
loss. Clearly, in some of these cases, a very simple procedure was
adequate: The criteria for decision were already established by
the parties: the applicability of a report, the representativeness
of the union, ‘the proper definition of collective bargaining unit,
the particular cl;use in an agreement. It was much less easy to
identify the right questions, when the chairman was asked who is to

blame or whether the company was justified in dismissing an employee.
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(6) The 'irrational' Cases - Can Arbitration Help?

It was suggestea in Chapter Four that the effective arbitrator
may have to deal with the 'irrational' disputes by widening the terms
of reference of arbitration and adopting a more integrative, constructive
approaéh to thé definition of the dispute. The last two cases in the
group observed here indicate the difficulties and potential dangers
for the third-party in adopting such a role. Both cases were highly
emotionally.charged and the third-party was asked, not simply to interpret
an agreement, but to deal with disputed accounts of the events
surrounding the grievance and industrial action. Both could be said
to be examples of management and union representatives with a 'weak!'
bargaining relationship, in as much as the lack of respect and trust
between the two sides was evident and the main purpose of resorting
to arbitration seemed to be to further threaten and harass the other
side. These disputes were clear examples of the 'irrational bargaining'
mode, in the sense that the parties wanted the arbitrator to assign
blame for the cause of past events and thus establish the
'righteousness'.of their own position, rather than being willing
to discover a course out of the mutual distrust in order to improve
the terms of their future relationship. The third-parties in these
cases wefe however unwilling to adopt an evaluative stance, preferring
instead go produce a compromise solution which would enable the
‘parties to overcome the dispute and continue to work together.
Presumably a decision which explicitly favoured one party's version
of the events wou{d be particularly damaging in such cases since,
by allowing the dispute to be seen as a 'win/lose' confrontation,
it would most likely be interpreted by both sides as further evidence

of the morality of their view and, for the 'losing' side, of the



biased nature of arbitration.

Attempts to widen the terms of the dispute and adopt a more
mediatory, integrative approach to the hearing may however be
Tékerpreted by one side or the other as an illegitimate attempt by
the arbitrator to step outside a preferred 'masterscript! and thus
may—bé Fégarded, not as a constructive move, but as a political
tactic ensuring their defeat if that wider perspective does not
favour their pésition. This point is illustrated in both of the
highly disputed cases. In the equipment contractors dispute the
owner of the comapny preferred a wider view of the terms of reference,
allowing the third-party to 'consider what this dispute is really
all about, (which is) whether Mr G was unfairly dismissed' (Employer).
In the food pr;cessing case, the cold-store workers preferred the
wider view over the narrower interpretation of procedure. Both of
these attempts to extend the arbitrator's powers of decision-making
were resisted by the other side, because such a step appeared to
operate against their interests. In the latter case, particularly,
restricting the-arbitrator's authority to a judgement in terms of
‘a procedural agreement, and eliminating the wider grievance, meant
that the decision was bound to favour management. The union's
salvatioﬁ Iéy in the inclusion of a term which asked the board of
arbitrat}on té bear in mind the circumstances surrounding the
situation.

Althougﬁ'the third-parties in Cases 7,8 and 9 (Case 7 - dismissal
of film polisher).attempted to adopt a more integrative approach to
the dispute, their success was limited according to the extent of
the antagonism between the sides. The more integrative approach

appeared to be acceptable to the parties only when the pre-existing
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conflict had not seriously damaged the underlying relationship
between management ;hd union, as in the dismissal of the film
polisher (Case 7). During the later part of this hearing, the
arbitration board began firstly to explore the union's views of what
behavfour wouid constitute gross misconduct and then asked both

sides about a range of possible outcomes, in the attempt to find

an acceptable settlement point. (What sanctions lay between a
warning letter and dismissal? What precedents existed for suspension
without pay? Were there other jobs which the man could be moved to?)
This approach was possible because of the willingness of the parties.
Even in this case a certain amount of latent antagonism emerged

when, after a very calm and conciliatory exposition by the main
management speaker, one manager reacted quite violently to a suggestion
of disciplinary action less severe than dismissal, with a statement
to the effect that he would never allow the man to touch a negative
film again. This provoked hostile comments from the union side to
the effect that management regarded this as a win/lose confrontation,
and believed tHat if they didn't get rid of Mr P other employees

will think they can get away with poor work. Management in turn
countered the accusation with statements about the low turnover of
staff in the company, and their willingness to abide by any decision
of the érbitrétion board.

The integrative approach was less successful when the conflict
had clearly affected the personal relations between sides and the
issues were stro&gly disputed as in the cold-store workers action
and the plant contractors case. The latter case in particular
demonstrated the most extended 'abuse' of procedure, since despite

any attempts by the third-party to impose order, the hearing merely
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became more heated and disorderly. In general the overt expression
of conflict between-sides was met with diversionary tactics by the
arbitrator, in the form of technical questions, or directives over
-the adherence to procedure. The arbitrator tried to divert the
partiés from fheir mﬁtual slur tactics by stating ghat he would
question each in turn in order to establish at what poiht grievance
procedure had broken down. The parties however proved too antagonistic
to be completely constrained, to the extent that one employers'
association representative who was there purely in the status of
observer requested 'control through the chair and not a general
interchange'. Clearly where the extent of the immediate conflict is
uppermost, the hearing must be carefully controlled, if the arbitrator
is to gain any.understanding of the events and potential range of
outcomes.,

Althqugh it was suggested that the effective arbitrator,
confronted with parties in a very antagonistic, irrational conflict,
should be able to widen the definition of the dispute, aliowing a
more flexible,-open-ended approach, in the light of these cases it
might be added that the arbitrator also has to recognise when this
will be acceptable to the parties and when attempts at positive,
integrative strategies will simply be reinterpreted by one or both
sides aé detrfmental to their 'best interests' in terms of the damage
which they are able to inflict on the other side. Instead of being
able to provide the outsider's 'rational' view-point the third-party
may find him or Aerself caught up in the same definition of the
conflict as that pursued by the parties and consequently used by

the parties as further encouragement of a mutually destructive

encounter,
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(7) Different Arbitration Styles

Although some sfbitrators did appear to vary their approach to
different cases depending on their perceptions of the parties' needs*,
most seemed to develop a distinctive style which was relied on
regardless of'the iséues. Arbitrators came to the hearings with
distinct views about the purpose and conduct of the arbitration.
They formed opinions about the party spokesmen (integrity, ability
to argue, yillingness to settle, and so on). These differences were
reflected in the hearing procedure and, in more unusual cases,
possibly in the kind of decision reached. Their stylistic preferences
depended on their view of arbitration and whether they saw the proceés
as a limited, adjudicatory one or as a more broadly-defined, problem-
oriented one, where the 'real issues' had to be uncovered during the
course of the hearing.

This was the most obvious dimension on which arbitrators differed.
One arbitrator took the evaluation of cases very seriously. He saw
the arbitrator's role as relatively passive, preferring to allow the
parties to structure their cases as they saw fit. He was not inclined
to assist a less able representative in the presentation of arguments,
or drawing out of points which he felt may have been favourable to
that pafty,'but which had been poorly argued. This person interpreted

the terms of reference as a precise limitation on the extent of his

* One arbitrator, in two different cases, took a narrower view
of the hearing in a case concerning the interpretation of an
agreement, that he did in the dismissal case (film processing
company) where the hearing was used to discover a decision which
would provide a satisfactory resolution for both sides.
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authority, and, in the case of a board of arbitration, dealt with
the decision itself by a specific procedure. Where the side-members
disagreed, he asked each to explain grounds for their decision, and
then weighed their arguments along with those from the two sides, thus
creatiﬁg a seéond arbitration with the chairman taking the final
decision. Another arbitrator, while aiming at an orderly hearing
preferred the informal, 'even at the price of a little disorder'.
He did not believe that the decision should constitute 'Articles of
unconditional surrender'. His approach to the board's decision was
that it 'emerged, a bit like (at) a Quaker meeting ... where the
result was understood'. The chairman assumed that the side-members
agreed: ' (| said) can | assume we all answer this in the same way?
... There was Ho dissent'. Another chairman, wary of exercising too
much influence, said that he tried not to express an opinion on the
outcome until both side-members had spoken, and another arbitrator,
who described arbitration as solving a problem, preferred to find
common ground between two dissenting side-members, so that all were
in agreement ovér the final decision. Another felt that dealing with
a board of arbitration was an inferior method of settlement and
preferred the flexibility possible when a single arbitrator met with
the part}esAand adopted a mediatory role, which allowed the award to
emerge dhring‘the hearing, deriving the principles for the decision
from his understanding of the terms of the parties' relationship.

As Fleming's (1965) work indicated, personal differences
between arbitrat&rs were less likely to influence decisions in the
most straightforward cases, wehre the award rests on what two
arbitrators referred to as a legalistic interpretation of a clause

in a report or an agreement. It is, however, conceivable that
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decisions in more complex cases, like the cold-store workers dispute,
where the particula;.issue became a focus for the more extensive
underlying conflict over union and management principles, could be
made differently by different arbitrators. In this case, the
chairﬁan of tﬁe arbifration board felt that the decision depended

on whether management acted too precipitately. He queried the
management spokesman during the hearing, over whether even if one
side deviaggd from agreed procedure, the situation was necessarily
improved by the other side taking punitive action (ie clocking the
men off). It is conceivable that someone who believed in a strong
disciplinary management ethos would have been less inclined to view
the employees' apparent frustrations with any sympathy. Alternatively,
an arbitrator who preferred to take a legalistic/judicial approach

to claims may have adhered more strictly to the terms of reference
(as the arbitrator did in the van salesmen's commission dispute)

and awarded the union nothing.

Conclusion

It has been argued that the evaluative image of arbitration
has observable, and sometimes detrimental, effects on the behaviour
of party representatives who have little or no previous experience
of the ﬁrocesé, in terms of the definition of the dispute, statements
of case and conduct at the hearing.

Taking the terms of reference of the cases at face value, it
was clear that tHe arbitration process, as presented to the parties,
tended to make the dfsputes appear more uniform than they were in
practice. All were couched in terms of an agreement or disputes

procedure and appeared to be amenable to a decision between two



interpretations of a particular section of that agreement.
In practice, however, it was clear that, as in the public sector
cases, characterising arbitration solely as a judicial, evaluative
prgcess is too narrow a view. In effect, there were two varieties
of arb%tration in theﬁe cases, as there were in the public sector
cases. In this instance, the simpler disputes were those which did
not appear to reflect an extensive underlying conflict between the
parties and which were consequently soluble according to the terms
of an existing 'rule' or criterion. When it was clear that the
immediate conflict went no further than the particular issue in
dispute (as in the group of cases dealing with terms and conditions
of employment), the hearing concentrated on the statements of case
and examination'of the immediate dispute. The arbitrator, relying on
his perceived authority, generally adopted a 'legalistic' stance, and
the decision was made according to a strict interpretation of the
agreement presented by the parties for consideration, or in the light
of criteria established through current industrial relations practice
(union recognitfon). The one decision which does not fit easily into
this framework was the car transporter drivers! claim for increased
bonus payments, decided, according to the ACAS secretary, more for
the sake.of'expediency than equity. |In this case, lying behind the
interpreéatioﬁ of a term in the agreement, was the drivers' dissatisfaction
resulting from their discovery that another group, employed by the
same company, received more bonus payments for cars carried than they
did. This case s;ggests that where the decision is in some sense
predetermined by actions already taken by management or union (in
this case, management's concession of the union's first claim, even

before arbitration), the award will seek to be consistent with the
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parties' actions, rather than being consistent with the more general
practice of arbitragfon itself, where the decision can be couched

in terms of the criteria given by the parties' own agreemeht. The
poiitical decisions, in this sense, are partly oriented to satisfying
the pe}ceived‘needs 6f the parties and partly oriented towards
maintaining the credibility of arbitration: if the decision is
unacceptable to the parties, their potential faith in the process of
arbitration_is undermined. The third-party in this case appeared to
be displaying some tactical skill of the variety discovered in
Chapter Four, where it was suggested that, in the simpler cases the
arbitrator was likely to manage the process of concession convergence
on behalf of the parties, by developing a tacit understanding with
them of an acceptable settlement point.

In this instance, those cases which were more complex in the
sense that they involved general principles of management/union
rights were also those in which the parties were most antagonistic
towards each other, and wanted the arbitrator to pronounce on the
'rights' and 'wfongs' of certain actions. The arbitration board
was less interested in a strictly evaluative interpretation of
the terms of reference and thus, rather than deciding who was to
‘blame' %or'past events, was more concerned to provide a remedy for
the animésity‘between the parties. The attempt to perform the
" problem-solving/mediatory role, demonstrated in the dismissal/
disciplinary cases, was, however, limited by the extent to which the
procedure (or the.chairman's individual style) could successfully
contain the antagonism felt between the two sides.

Overall, the nature of the arbitration appeared to be dependent

on the participants' views of the process. (Here ACAS seemed to -
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exercise a certain amount of discretion in assigning different
arbitrators, with d{ffering views of their role, to particular

cases.) The effectiveness of the process as a method of dispute
resolution is likely to depend on the initial objectives of the
partieg. Whefe it i§ used for damaging political ends, as a way of
furthering, rather than resolving, a ¢risis in industrial relations,
it is likely to be at best irrelevant. The parties however showed

a certain amount of ingenuity in their use of arbitration, and in
terms of negotiation strategy, union representatives had some

success in establishing arguments which would probably have carried
little weight in open negotiations. A weakly organised union was
also able to gain through the use of arbitration, by borrowing from
the status of tBe arbitrator to bring pressure to bear on an employer,
in order to establish common industrial relations practices. Finally,
the process may be used to gain a concession when negotiation itself
could produce no further benefits (car transporter drivers) or to
demonstrate the assiduous defence of members' interests by union
officials.who méy in fact believe that they have no case.

In sum, the use of arbit;ation appeared to be limited only by
the inventiveness of the participants and the relative inexperience
of party.representatives. As in the public sector cases, the
significénce 6f arbitration was best understood according to its

significance for industrial relations between the sides.



Conclusion

Third-party intervention has an uncertain status in British
industrial relations. Suspicion of bias or government interference
and long standing traditions of voluntarism ensure that management
and unions are cautious in its use. Yet as an area of study it is
interesting not only because it is regarded as a civilized means to
control and regulate conflict, but also because of the insights
which it can offer into the bargaining relationship between parties,
at a moment of impasse and public expression of strife.

In particular the field study of arbitrated disputes which has
been reported provided a valuable opportunity to study aspects of the
social process which takes place behind the public, institutional
representation of third-party intervention. It has examined the
ways in which the institutional arrangements for arbitration are used
and managed by the participants.

The third-party is traditionally depicted as a neutral figure
whose presence and skill encourages the parties to adopt a conciliatory,
cooperative stance. This public image, it has been argued, existé
partly because of the ambivalence felt by the parties towards his or
her role, and functions to protect the third-party from criticism, wﬁi]e
also suggesting the special skill necessary for the role. The
evidence brought forward in the thesis has considerably undermined
the common assumption that the third-party has an ameliorative,
conciliatory effect on unresolved conflict. The experimental evidence
indicated that even a silent third-party is sufficient to change the
nature of the agreements reached (in this case, in a direction
favourable towards management). Both experimental and field stqdy

evidence indicated that the third-party's presence and role, as
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understood by the participants, instead of encouraging a cooperative
approach to the is;ﬁes, resulted in greater intransigence in the
form of increased emphasis on the role relationship between the

- sides and less immediate concern for the personal relationship.

The fhird-pafty was‘treated as an evaluative presence and
representatives were keen to impress upon him or her the strengths
of their own party's case.

The move from experimental simulation to observational field
study was justified in terms of the wealth of descriptive and
exploratory material which it has provided. The field stﬁdy has
also been profitable in that it demonstrated the consistency of
a number of previously observed occurrences in one-case studies,
across a largér number of cases. The use of observational method
has provided a different perspective from the more traditional
questionnaire and interview methods, which have at least two
disadvantages: first, people tend to present themselves in the
most favourable light possible to an interviewer, and second,
respondents méy not always be sufficiently aware of their own
behaviour to be able to describe it afterwards. This was certainly
a problem which the arbitrators faced in trying to give a detailed
account of their conduct of the hearing.

Mdreove}, arbitration has consistently been described by
practitioners as a semi-judicial, evaluative process, able to
produce an impartial decision, based on the reasoned evaluation of
cases. It has éonsequently been treated as a process which is
quite distinct from negotiation and set apart from collective
bargaining. It has been argued that this public image of arbitration

is necessary in order to maintain the parties' faith in the credibility
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of the process as a means to the resolution of their dispute. In
~order to understand the social process of arbitration, however, the
long=-standing division between negotiation and arbitration must be
';;vised. Ev?dence from the field study of arbitration has repeatedly
affirmed that, far from being a distinct process, the nature of
arbitration cannot be understood apart from the collective bargaining
process of which it forms a part. Placing arbitration in its social
context of bargaining and negotiation allows a more elaborated
understanding of the process than has been possible previously.

The findings from the field study of arbitration, in both long-
term public sector arrangements and private sector ad hoc ar;angements,
have clearly reaffirmed Douglas' (1962) argument that orderly
movement through a series of stages is a predominant characteristic
of the process of third-party intervention which ends in agreement.
The three stages of arbitration by virtue of the formal procedure
in use, were more evident than those characteristic of negotiation,
where they have been described as notional. Movement through the
stages was consistent from one case to the next and from one type
of case (simpler and more complex) to another.

In the public sector cases, where the availability of a verbatim
transcr}ptvof the proceedings made it possible to carry out a
detaileé confent analysis, the process was compared with Bales'
hypothesised phase movement for problem-solving groups and Morley
and Stephenéén's (1977) model of negotiation. |t was expected that
the stages of arbitration would be more closely related to the stages
of negotiation than problem=-solving groups, because of the members'
obligation to represent a party position. Although the detailed

predicted changes in ¢.p.a. - categories were not uniformly
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supported in the arbitration hearings, nevertheless the overall
form of the stages of arbitration was more closely related to the
stages of negotiation than to the stages of problem-solving. In both
'é;bitrationvand negotiation, the process is created in order to
deal with and regulate the pre-existing conflict between parties,
althdu§h the concrete expression of that conflict differed between
the two processes. Conflict was not, as Bales would argue, an
inevitable by;product of the group process. The procedure used at
arbitration encouraged a very formal process, which allowed the
parties to talk about the conflict from a relatively.disinterested
standpoint, rather than engaging in it. The expression of inter-
personal hostility was minimal, because of the constraints imposed
by the conventional procedure.

The first stage of the hearing can be described as essentially
distributive in nature, after Morley and Stephenson (1977), and
is concerned with the presentation and justification of the parties'
demands. The second stage of the hearing is more concerned with a
detailed‘examiﬁation of positions, with the arbitrator taking a
' strategic role and paying particular attention to the possible
disadvantages of the alternative outcomes put forward. The final
stage wés ﬁost concerned with a re-evaluation of party positions in
the ]iggt of'the preceding debate. Although references to parties
remain relatively constant throughout the heéring, indicating the
overall forﬁélity of the process in contrast with negotiation,
progress through the hearing is indicated by the contrasting
movements of arbitrator and parties. The arbitrator's role does not
parallel that of management and union, but is quite distinctive.

He was throughout particularly concerned with directing the procédure,
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maintaining an atmosphere of polite formality and questioning the
party positions, févorder to discover their reasoning and justification.
In the first and final stage of the hearing, the arbitration board
. adopted a relatively passive, process-oriented role, particularly
concérned wifh welcdming and thanking the individuals present, while
providing the opportunity for the development of party positions.

In the middle of the hearing, however, the arbitration board became
the most active participants, adopting a party/task-oriented style,
turning their attention to probing and exploring each side's case

and demanding an appraisal of the alternative outcomes available.

The parties, on the other hand, portray almost the reverse pattern

of movement. As in negotiation, the use of the Referent:Other
appeared to inﬂicate progress through the hearing. Formal references
to the opposing party tended to decrease as the hearing progressed,
while personal references to the other side incréased. |

Further support for the argument that the social process of

arbitration is best understood in terms of the bargaining
relationships between parties was provided by evidence that the nature
. of arbitration changed according to the type of case and the
distribution of responsibility between participants for the outcome
of the Heaking. As predicted, the more complex the issues in dispute, -
the less likély the arbitrator was to take the traditional role of
'adjudicator'. Contrary to Thibaut and Walker's (1975) argument

that different types of case required different procedures for their
satisfactory resslution, the standard procedure in use acted as a
'guarantee' to the parties of the fairness of the hearing. The
naturehof the relationship between the parties determined the

significance of different disputes, which resulted in variations in the



task facing the third-party, rather than variations in procedure.
The different tasks in turn affected the social process of the
hearing. The two varieties of arbitration which result are best
-understood in terms of two contrasting models of negotiation:

the ;concession-convergence' and 'formula-detail' models. In the
simpler disputes, the arbitrator was more likely to act as manager
of the concessions for the parties, according to a pre-established
criterion._ In the more complex disputes, which could extend over

a period of years, the arbitrator resembled a party to negotiation,
with the major aim of creating an acceptable framework for future
negotiation between sides, where the detailed implementation of

the decision would be subject to negotiation by the parties. The
process of arbitration in these cases could only be understood

in terms of the parties long-term relationship and as one part of
a continuing cycle of negotiations, dealing with issues of equitable
treatment and industry finance, which are central to industrial
relations.,

The distinction between cases was upheld in both public and

private sector cases, although as expected the distinction between

cases was less clear cut in the private sector ad hoc arbitrations,

where the disputes were presented to the third-party in terms amenable

to an e;aluative decision between two distinct outcomes., The more
complex cases, however, were those which concerned emotive principles
of management and union rights. Arbitrators attempted to construct

a framework in t;rms of which the parties could overcome their

mutual distrust. The success of this approach was, however, limited
by the hostility between the sides. The third-party needed to act

as a specially skilled negotiator, who is able to overcome the narrow
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perspective which the parties have adopted and re-introduce a
more integrative aﬁbroach. The most hostile disputes appeared to
be instances of a weak bargaining relationship, where arbitration
.was used as a thrgat by one side against the other.

The thifd-party was more able to adopt the roie of skilled
negotiator in the public sector hearings, where the participants
evidently had a much stronger bargaining relationship and had
established a basis of mutual respect. Particularly in the more
complex disputes, the third-party was able to adopt a flexible
approach to the issues, search for and appraise alternative outcomes,
identify potential areas of common ground and examined the future
consequences of different decisions. Not all of the arbitrators
in the ad hoc cases were equally skilful in this respect, with a
number recognising the important questions only after the close of
the hearing. This raises the question of the extent to which the
character of the public sector hearings which shared the same
chairman depended on the particular abilities of that individual.
Perhaps all that can be said with confidence on this point is that
the chairman was certainly an example of a skilful negotiator,
in so far as decisions resulting from the tribunal were dealt with
seriously by the parties and proved continuously acceptable over a
long pe}iod."His abilities perhaps benefited from long-term
involvement and experience, an advantage not open to those acting
as ad hoc arbitrators. The conventional procedure preferred by the
parties in the ﬁublic sector cases could also be said to exert a
constraining effect on the chairman's style. Indeed it should be
asked whether the lengthy exposition of cases which preceded each

hearing did not sometimes detract from its usefulness as a means of
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solution of the dispute. No doubt the parties would reply that
this presentation {n itself constitutes part of the assurance of
the fairness of the hearing.

The relative experience or inexperience of representatives
at arbitratién affeﬁted the use which they were able to make of
the process. The more experienced participants treated it as part
of collective bargaining, while inexperienced representatives were
more affec?ed by its evaluative image. Inexperienced representatives
appeared particularly concerned with creating an impression of
themselves as both able negotiators and trusworthy individuals, for
the implied evaluative audience of the arbitrator. This sometimes
resulted in the creation of a spurious logic for the dispute which
bore only slight resemblance to the original issues and, occasionally
led representatives to over-look practical arguments which were
important to the success of a claim.

In general, the thesis has reviewed arbitration from the
perspective of bargaining and negotiation, in order to show how
different models of the negotiation process can enhance the
understanding of arbitration. In doing this, it has also raised
reciprocal questions about the status of those models. In
particufar, the field study has shown that the concentration of
research on éoncession-convergence models of bargaining is
unjustifiably restrictive. Much less is known about development of
frameworks or 'formulae' used by negotiators to justify preferred
settlements than.is known about the details of concessions within
the context of an agreed framework. VYet the establishment of a
framework, as demonstrated here, is crucial to the resolution of

particular disputes and negotiations over the appropriate frameworks



to be used in governing the relationship between the sides may
be reiterated over many years, in many different guises.

An improved understanding of successful negotiation, and
';;ccessful'pegotiators, is likely to result only from more concern
with this essentially social-psychological arena, where the terms
of the conflict are first negotiated-and the parties strive to
define and adjust mutual expectations of each other's demands. The
skill of the ﬁegotiator resides in his or her ability to develop and
establish the credibility of a preferred framework, whether this
places economic consideration above employee welfare or the needs
of one group above the needs of another. Such a skill extends
beyond the 'official' negotiation table, to arbitration and other
formal and informal meetings between participants. Arbitration

is an integral part of that collective bargaining process and can

only be understood in that light.
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Stage | of the hearing

THE CHAIRMAN: Good morning, ladies and gentlemen. [f | can say 'welcome'
in spite of two facts: one, that we are here on a Monday morning, and
two, that we are in the middie of a heat wave. That is the way things
turn out sometimes, and | think we have to put up with it.

May | begin by introducing my colleagues, Mr C and Mr H; Mr H,
the Secretary, you probably all know. As far as procedure is concerned,
I think people here actually know how we usually operate on these
occasions. We try to treat things as informally as possible, as this
seems to be the best method of getting the various issues exposed and
explored. Perhaps, when we come to the questioning, cross-questioning
and so on, we could direct that through the Chair, just for clarity.

We have to thank you for the agreed statements on the background
and factual comments, and also the separate statements of case from the
two parties. | think that these, as usual, are helpful in setting out
the issues, ad we are grateful for that. What we shall do is to ask
Mr S and Mr G to take us through the main issues and arguments, and
perhaps, if you would like, on the first round you might take the
opportunity just to comment on what has been put by the other side;
then after this first round there will be a number of issues, |
think, which will emerge and which you will want to discuss further,
and which we shall no doubt want to ask some questions about as well.
I think, looking at the time, that we shall quite probably be able to
get through this this morning, so we shall not make any arrangements
for a break for lunch. Obviously we will allow whatever time is
necessary to get through all that requires to be got through, and we
can come back if that turns out to be necessary. Meanwhile we shall
proceed on the basis that we can finish round about lunchtime.

Are there any other questions on procedure? (No replz) Very
well, could | ask Mr G now to kick off.

(Union) Mr G: Thank you Chairman. Professor H, members of the
Tribunal, the claim that is outlined in the terms of reference we have
submitted before you is concerned with the interpretation of the
Government White Paper, ''The Attack on Inflation', in the Annex, in
the extract from the TUC entitled '"The Development of the Social
Contract'', where it refers to the fact that the pay element, which we
know will cover the period Ist August 1975 to 3ist July 1976, should
be £6 a week to all full-time adults aged 18 and above, pro rata
for part-timers and juveniles. It is what 'pro rata' for juveniles
" means, for 16 and 17 year olds in grades represented by the Civil
and Public Services Association, that we are particularly concerned with.

In the terms of reference is given our interpretation of what we
believe '"pro rata' should mean: that 16 and 17 year olds should receive
a pay supplement determined by calculating the percentage that the 16
and 17 year old pay scale points are of the 18 year old point on each
pay scale (which, of course, is the lowest point under the Government/
TUC guidelines that can receive the maximum £6 pay supplement), and for
that percentage, once it has been worked out, to be applied to the £6
to determine the actual supplement to be given to 16 and 17 year olds
in each grade. As regards the full details of the percentages of the
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£6 that we are claiming, the amounts are only actually given in the
terms of reference, but the actual percentages of the £6 that we are
claiming for 16 and 17 year olds are given on page 9 of the joint
factual information. They are shown in contrast, on page 9, with the
percentages and cash supplements that have already been offered by the

If I can now turn to page | of our case, in paragraph 2 we make
the point that there have been no meaningful negotiations between
ourselves and the --- on our claim. We believe the --- have deliberately
ignoredoutside evidence of pay supplements given to 16 and 17 year
olds in other areas of comparable employment, and that they have also
refused to take into account the movement of the Retail Prices Index
since the 16 and 17 year olds' last pay supplement which was on Ist

April 1975.

In paragraph 3 we show the very small amount of money -
£135,000 odd - involved in meeting our claim, and we give the very
small percentage when you express this amount as a proportion of the

CPSA wages bill,

Paragraphs 4 to 7 give the history of the CPSA claim, which we
believe illustrates that the --- have not considered our claim
seriously. Our claim was subject to excessive delay, and at no stage,
in our view, was there any real negotiation on the claim. We
consider that evidence of the unwillingness of the --- is shown to some
extent in the minutes of the very few meetings that took place
on the claim, and these are reproduced in Section V of the joint
factual information. The delay was such that the --- had to agree to
pay out the pay supplement cf £6 to 18 year olds and above, before we
had actually received a firm pay offer for 16 and 17 year olds. We
think that this can hardly be considered a satisfactory situation. To
this day we have not received any explanation for the delay in
responding to our claim,

In péragraphs 8 and 9 we show how the --- have attempted to impose
upon the CPSA grades the basis of the settlement reached between the
Union of === Workers and the --- for 16 and 17 year olds in grades

represented by the Union of --- Workers. We argue that if the --- had
worked out a common basis for determining the pay supplement of 16 and
17 year olds, and if they had written to those --- trade unions

representing such staff, before any negotiations had started on any

of the one individual claims submitted by trade unions, then we
perhaps would not now feel so bitter at the ---'s attempt to impose
the formula used by the Union of ~--- Workers upon us, because we would
have had an opportunity to influence the --- thinking, the ---
attitudes, before it began its negotiations with the first union that
got involved in discussions for this group of staff - that is, the

Union of === Workers. We do not believe that the --- in fact had
worked out an approach to the pay of 16 and 17 year olds prior. to
receiving the Union of --- Workers claim. Otherwise we believe it

would have attempted to sort out an agreed approach with all unions,
and there is a machinery, the Council of --- Unions, to work out an
agreed approach. The --- have done this once before through the Council
of --- Unions - for example, on the decision whether to make the £6
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supplement superannuable or not. Agreement was reached on that

point through the Council of =--- Unions prior to any negotiations
getting under way. |In our view, the --- received the Union of ---
Workers claim for 16 and 17 year olds and accepted it without amendment,
and they have then tried to impose it on all other unions representing
16 and 17 year olds, regardless of other considerations.

Can | say that we have got no quarrel with the.Union of =---
Workers on this matter. They drew up their claim quite separately
from us. We have no idea how they approached the issue. Our concern
(which may be different to theirs) has been to safeguard the value of
the previous pay settlement as far as the pay guidelines will allow.
There is no relationship between the criteria used in sorting out
recent Union of --- Workers pay settlements over the past couple of
years, and those for CPSA. As will be seen from a quick glance at
page 10 of the joint factual information, the Union of --- Workers
have a pay settlement date of lst January compared with a pay settlement
date of 1st April for CPSA grades. In the 1975 pay settlement for
the Union of =-- Workers grades there was a cost of living threshold

clause, while in .,



Stage 2 of the hearing

(Union) Mr G: It seems to me to be rather a fly way of trying to
say ''consistency'. |If we adopted the same approach as regards

the pay at age 20, then the amount, for example, for a clerical
assistant, would be the pay supplement due as a proportion of the
20 age-point, which would be £4.13 instead of £3.40 and for a 17
year old it would be £4.47 instead of the offer of £3.61. We

must take into account what happens to these people at the age of 20.
Can they, for example, stay on the age 20 point for ever? They
cannot. They must move to another scale at age 20. However, when
you reach the maximum of the clerical assistant grade or the
clerical officer grade you are stuck there unless you are promoted
to another grade. We must take into account that this is a training
grade just as our junior scale is a training grade, and after a
period of service they will move to another scale where they will
receive the adult rate for a fully trained operative. Therefore,
the --- Union has been able to negotiate a better formula than that
of the === Union. This was a mutually agreed and negotiated formula
and it explodes the myth that the --- has had internal consistency.

(Arbitrator) Mr C: The question of the maximum for the grade and
the age at which it is reached is obviously most important. | want
to be absolutely clear on the facts. What is the age concerned? |
know that in the paper it is shown for the grade under discussion,
but as regards the =--- Workers, what is the age at which it is
considered that the maximum applies? | should like similar
information as regards the --- Union. Do people reach some sort of
break-point and move on to a new scale? Where does the scale cease
and where do you really get on to the other rate?

(Management) Mr S: As | have said, as regards the --- Union grades,
the scales are age-pointed from 16 to 20. After that the people
concerned do not go on to a new scale - they are regraded according
to whatever they may be.

(Arbitrator) Mr H: Is that done automaticallY?
(Arbitrator) Mr C: So the rate for ages ceases altogether at 20?

(Manageﬁent) Mr S: VYes, | think that at that stage they go on to
another grade. which itself may be age-pointed.

(Arbitrator) Mr C: Is it or is it not?

(Management) Mr R: It depends on the job. | do not have the details
with me, In some industrial jobs the adult rate applies at 18, 20

or 21, The point is that once apprentices finish their apprenticeships
they go on to something else. |In our view that would not be strictly
comparable with the people on the junior clerical assistant scales,
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because they are not going through the same sort of training programme.

(Arbitrator) Mr H: What happens to these people at 21?7

(Management) Miss B: They go on to a higher grade which is not age-
pointed.
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(Arbitrator) Mr H: As | understand it, it is being argued that the
appropriate maximum for the purposes of this calculation is the
maximum of the T2A?

(Management) Miss B: In fact, it does not make any difference because

the maximum of each of the eight grades involved in the calculation -

-all employing juveniles - are identical. 1| mean that they are

identically age-pointed from 16 to 21. The significance of the trainee

technician or apprentice grade is that the majority of juveniles are

, employed on that grade. Therefore, when one weighs up the different
products of the arithmetic in respect of each grade, the scales fall

~ predominantly on the arithmetic for the trainee technician apprentice,

because that is the grade in which the majority of the juveniles

are employed.

(Arbitrator) Mr H: So the original offer was based on the maximum of
the T2A?

(Management) Miss B: Yes.

(Arbitrator) Mr H: Therefore, in terms of internal consistency, that
was the original view of the ---7

(Management) Mr S: There are some six or seven --- grades employing
juveniles, but the great majority of people are T2As,

(Arbitrator) Mr C: We now know that the relevant age which has been
agreed with other parties is 20, What is it for the --- Workers?
What is it for each of the grades which we are now considering?

(Management) Mr S: The agreement with the === was in relation to the
maximum of the scale, which in their case happened to be 20. We did
not say, ''let us take the 20 age point'' and relate it to that -

(Arbitrator) Mr C: That is my point. It is incidental, but it is
interesting. At what age does that maximum fall on the other people

concerned - the --- and the other grades?
(Management) Miss B: The main grade is --- and the age is 21.

(Arbitrétor) Mr C: What is it based upon?

(Management) Miss B: For the --- and PA it is 21; for the postal
equivalent of the CO it is 25. It is the maximum of the scale which
if you were age-pointed all the way would correspond to 25. For

the === it would be 23 and for one other grade known as the 0702 -
the Overseas =--- Operator Class 2. They are not actually age-pointed
all the way. Age-pointing stops at 21, but there are points above
that to which people progress. Therefore, there is a range.

(Arbitrator) Mr C: Therefore, the regular incremental system stops
at these ages?

(Management) Miss B: No.

(Arbitrator) Mr C: What is significant about them if it does not stop?
As | understand it, it is not rigged for age.
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(Management) Mr S: These are the ages when the people in the various
grades reach their maximum.

(Management) Miss B: That is, if they had come in at the bottom of
the scale and progressed up.

(ﬁénagement) Mr S: They are not age-pointed all the way up. As regards
the ---, the formula-was in relation to not the highest age point,
but the maximum of the scale.

(Arbitrator) Mr C: Give us some ages for the people who are under
discussion now.

(Management) Mr R: | am not sure that we understand your question.
Our approach has been consistent because there are a variety of pay
scales. They all have age-pointing towards the bottom end.of the

scale, but they all progress to totally different maximums. In the
case of the =--- and the --- the approach was to relate proportionate
increases to the maximum rate, It so happens that in the ---'s case

their scales are far more straightforward and rather similar to the

type of situations that arise in industry when you reach the adult

rate at 20 or else where, as in the case of the T2A, 20 is the top

of an apprentice's scale. They are the only people whom we specifically
employ as apprentices.

(Arbitrator) Mr C: | am sorry that you do not understand the point
that | am trying to make. It is important that you should understand
it. | am asking typically at what age do people reach these points.

| am fully aware of the fact that you do not have regard to age.

We have been told that typically the age concerned for the --- is 20,
for the === 21, 23 and 25. What typically are the ages of the people
with whom we are concerned in this claim?

(Management) Miss B: Let us take the example of someone age 16 at the
bottom of the age-pointing scale who progresses by normal increments
to the maximum of the scale. For a CO the relevant age is 23 years.
In the case of smaller grades like typists and data punchers it is
less easy because there is a degree of dependency upon technical
proficiency, such as improving speeds. However, | suppose that
typically it would be 21 to 24 - somewhere in the middle.

(Arbitrator) Mr C: Is it common ground that we are talking about
ages between 21 and 247

(Management) Mr C: As regards the 16 and 17 year-olds who come in,
certainly in some cases they have to reach certain typing standards.
If they do not some will be sacked and they will never reach the adult
rate. However, l. suppose that that could apply to the odd apprentice.
The key point is that the --- side said that the large bulk of the
juveniles in the --- grades were in the trainee technician apprentice
grade. | think that Miss B said that?

(Management) Miss B: Yes.

(Union) Mr G: When we talk about the maximum of a grade, we normally
mean a point at which people may stop for some years. That is the
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point which they have reached for doing a particular skill and unless
they are promoted or attain more qualifications they will not move

on. However, people do not stayon the 20 point. They cannot stay on
it year after year. The maximum points used in the --- case, which
they are trying to impose on us, are points that people can stay on
for a number of years. Therefore if you reach age 20, having survived
-the apprenticeship, then you must go to the technician class to a
grade which has a three-pointed scale. My understanding is that the
--=- are arguing that it is like having one scale, because you have

to move on to that scale and therefore you should have determined

the 16 and 17 year-olds' pay in relation to the maximum of the

Class 2A which is £56.80, compared with the 20 year-old point on

the training scale of £40.37. You will appreciate that it will make

a significant difference in what percentage of £6 supplement you

will be paid, whether you take the 20 year-old point or the

maximum of ‘the Class 2A. We are saying that that is not consistent
with the approach used as regards the ---. They had a different
negotiating basis., Therefore the ---'s argument about internal
consistency falls down. That is why we argue that our claim should be
treated on its merits, taking into account all the other considerations.

The =-=-- made the point that it was as much up to the unions
to take the initiative in relation to getting internal consistency
as it was for the ---, That is rather unfair. Our primary concern
is not internal consistency. Our primary concern is to get the best
deal for our 16 and 17 year-old members and to ensure that the pay
rates that we fixed over a year ago - so far as incomes policy will
allow - are not diminished in up-to-date real value terms. It is the
--=- that has put forward the objective of internal consitency. That
is why it was up to them to take the initiative. They had over six
months to write to all the unions concerned saying that they would
like an internally consistent approach for 16 and 17 year-olds and
that they would like to adopt a certain formula which they hoped
could be agreed amongst the unions. The --- knew that it had one union
with an operative date on Ist January. Our operative date was lIst
April. The --- had an operative date on Ist July. Therefore, it
knew that it could get itself into a fair old tangle if it wanted
internal consistency because it would be dealing with different time-
scales and with people putting their claims in at different times.
Therefore, that argument is not particularly solid. The =-- say
that they are not bound by the agreement that they reached in April
1975, because .pay research had been suspended. | see no reference in
the agreement to pay research. The agreement says: ''The Association
have also agreed that, with the introduction of restructuring, the
" rates of pay in the Civil Service or movements in such rates will cease
to have special relevance in the determination of the pay of the grades
they represent.'' |t does not say anything about the rate of pay as
determined by the. Pay Research Unit. If it had meant to say that it
would have done so. The wording is precise.

The =--- knew in advance that that agreement had been reached.
That agreement supports our view that the --- should have taken the
initiative at some early stage after the White Paper was published,
to try to get a common approach, if they felt that that was their

overriding objective,
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(Management) Mr S: Obviously, within the --- there are different
structures of grades, Some grades are represented by the Association,
some by the =--- and some by the =--- and other unions. There is no

common pattern. As regards the 1976 pay settlement and the increase
for the juveniles, we have in each case related it to the maximum

of that grade. As we have tried to explain this morning, in the

~<= it happens that the maximum is age 18, but in the ---, for example,
the range is 21 to 25. We have tried to give you the picture as
regards the Association's grades. There has always been the common
pattern of relating it to the maximum,

(Arbitrator) Mr H: Why did you argue that the appropriate maximum
was T2A initially?

(Management) Mr S: | do not think that we did argue that. That
came out this morning.

(Arbitrator) Mr H: As | understand it, that was the basis of your
offer to the ---7

(Management) Mr S: The first settlement was with the --- which does
not represent the T2A grades.

(Arbitrator) Mr H: YOu were then trying to get internal consistency
and were arguing that the appropriate maximum rate in the --- case
was T2A?

(Management) Mr S: Yes.

(Arbitrator) Mr H: you were knocked-off there, so you are no longer
internally consistent. '

(Management) Mr S: In our view we are, because the maximum of the T2A
grade ——

(Arbitrator) Mr H: YOu did not settle in relation to the maxum of the
T2A grade; you settled in relation to the 20 year-old point.

(Management) Miss P: The basis of the ---'s discussions with the ...
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... common sense in having some real discussions.

(Arbitrator) Mr C: There were discussions on superannuation?

.(Union) Mr G: Yes.

(Arbitrator) Mr C: And it was made superannuable?

(Union)Mr G: Yes.

(Arbitrator) Mr C: It was easy to agree because everyone got what
they wanted. You agreed that it should be superannuable, but
there were no ''full-blooded'" negotiations.

(Union) Mr G: Al) sides agreed that it should be sorted out before
negotiations started.

(Arbitrator) Mr C: We keep being told that we shouldnot take any
notice of this table. | am puzzled about the reference to the Water
Services. The Water Services look so arbitrary when they refer to 50
per cent., 75 per cent., and 100 per cent. As | understand it this
was a carry over into the clerical area of a relationship established
in the manual area.

(Management) Mr R: The fact that the figures are so clear reflects
the per cent rate for the manual workers.

(Arbitrator) Mr C: You are saying that the manual worker is on 50
per cent., of the 18 year-old rate?

(Management) Mr R: Yes.
(Arbitrator) Mr C: That is the pay he receives.

(Management) Mr R: From the information | have, they are on 50 per
cent.,, of the adult rate at 16; 75 per cent., at 7. On the white
collar side there are no specific rates for age relationship,
therefore it is just a question of taking 1t and 17 year-olds,
whatever grades they are in.

(Arbitrétor) Mr C: | understand. | thought that 50 per cent was
rather low.

The Chairman: We have come to the end of our questions and in
terms of discussion we are beginning to get into the area of
diminishing returns. Do you wish to make any further.comments,

Mr G?

(Union) Mr G: We have become rather upset about these negotiations

because the =--- have tried to impose a claim by another trade union

on which there were no negotiations, but which was accepted, on

us without real negotiations. We believe that to accept an offer on
a similar basis would undermine the pay rates that were agreed in

296



April 1975 and would be inconsistent with the sort of pay supplements
being paid to juveniles outside, especially in the Civil Service as

regards which the --- agreed only in the last round of negotiations
that the pay rates in the Civil Service and the movement of pay rates
were specifically relevant to the pay of clerical staff in the ---,

The =--- have justified this on the ground of internal consistency.

‘1 hope that we have examined what happened with the --- in sufficient
detail to show that the --- have not been consistent in their
negotiations. They have agreed a different formula for the --- which
has meant that they will get a higher amount than has been offered

to us. Therefore, if there is no internal consistency, our claim
should be examined on its merits, on the basis of outside settlements,
the movement of the RP! and the Civil Service settlement. We ask

the Tribunal to award in our favour.

(Management) Mr S: A few moments ago the question of superannuation
came up. It is superannuable and as a result 18 year-olds and

above have 6 per cent., deducted from the £6 and they receive £5.6kp.
Sixteen and 17 year-olds are not on a superannuation scheme, so

there is no deduction. Once again | refute the suggestion that the
--- has acted inconsistently as regards the ---. We do not share that
view, Apart from that, | do not think that we have anything to add

to what has already been said.

The Chairman: Thank you very much for helping us to deal with this
issue. At first sight the matter seems simple, but when you look
into it, it is not so simple. We have an understanding of the issue.
We shall adopt the usual practice of reaching our decision as quickly
as possible and letting you have the information. The final report
will come later. Thank you all very much for helping us.
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.Case 12,

Classification - Complex
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Stage 1 of the hearing

Union 1: When my Executive Committee considered the outcome of the
negotiations that had taken place at the Staff National Council they
decided to refer the matter to the National Tribunal and my Society's
principal arguments in support of its claim for a substantial
percentage increase for its member grades are as follows:-

1. A reduction in rates of pay as proposed by the
Board would further distort the relative position
“of -- staff and other grades as determined by an award
of the National Tribunal as set out in Decision No 42.

2. There is no obligation imposed upon the Board by the
voluntary incomes policy to prevent them giving an
assurance that immediately they are free to do so the
proposed allowances would be incorporated into the
basic rate of pay.

3. To accept the Board's offer would return the parties
to the position following the '"Agreement'' when all
bonus and mileage payments were frozen at the rates
in operation prior to 8 July 1968. The N.T. accepted
the Society's submission that all mileage and enhanced
payments should be calculated on a current rate of pay and
this recommendation was incorporated in an agreement
with the Board.

Dealing with the argument listed as No 1, | must reiterate what |

said to this Tribunal on another occasion. Following many months

of negotiations and discussions, between the parties, the National
Tribunal made one of the most thorough examinations ever undertaken

of the -- pay structures. Two years have now elapsed and if we

accept theproposals of the Board there would be a further distortion

of the relative position of -- staff and other grades as determined

and set out in Decision No 42, | have indicated earlier in these
submissions that the settlement reached during 1975 distorted established
relationships and in Appendix No 1, | am setting out details of
representative grades which show that since mid-1974, there has been

a disturbance of the pattern set in the basic rates of pay by the
temporary allowance of August 1975, and how the relative position would:
be further affected by the proposed supplement.

My second principal argument is a statement of fact. Whilst Government/
TUC Pay Policy Agreement set out what can be paid during the negotiating
year 1975/76 there was nothing within that agreement which prevents

an employer giving the assurances that | am now seeking.

Dealing with my third main argument, if the proposals of the Board

are accepted, then there would in all but name be two rates of pay.
One would be an inclusive rate payable for time worked within the
standard week, (but not for associated enhancements, allowances

or mileage payments) which would be pensionable, paid for holidays and
count for sick pay. There would be a separate rate for the purpose

of calculating enhancements. This is the same position as that which



applied following the 1968 ""Agreement''. For some six years there
were two rates of pay, the ''pre-Agreement' rate which was used for
the purpose of calculating mileage and bonus payments and a current
rate for other purposes. Everybody agreed from the experience that
was gained during that period of time, that this was an entirely
unsatisfactory arrangement. The trade unions and the

management agreed that there should be consolidation. And when the

issues were referred to the National Tribunal there was no disagreement

between the parties on this particular issue.

Yet here we are, some two years later, reverting to a situation which
previously the parties agreed should not exist. Whilst acknowledging
the constraints imposed by outside bodies there is nothing to prevent
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the Board giving a categorical assurance that immediately the restraints

have been removed the supplement would be consolidated into the basic
rate of pay. | ask this tribunal in its findings to direct that this
should be done.

e ® e o @

Hanagement: Mr Chairman and Gentlemen, the claim before you is
unusual, when compared with the other matters dealt with by the
National Tribunal in recent years., It is about certain pay structure
principles and about action to be taken at some time in the future.
It is not about the amount of money, since | think it true to say
there is no disagreement amongst the parties about the size of the
pay increases which were due to start on 26 April 1976, but it is
about the way in which the money should be calculated. It is also
about assurances for the future.

In this industry we all have a great respect for our Machinery of
Negotiation, and for the help which the Tribunal has been able to
give in the resolution of problems. Nevertheless the Board regrets
that this particular claim has been brought to the Tribunal for two
main reasons.

The first is the very practical point that it has considerably delayed
the payment of increases which the Board has offered and which should
now have been operative for 14 weeks. This is especially unfortunate
at a time when inflation is affecting every household budget.

The second and much more fundamental point is that the Board is
concerned that the Tribunal is being asked to deliberate upon the
action which should be taken by the parties to this Machinery at some
unknown time in the future. | shall develop in more detail later

why | think it would be unwise for any of us to be committed in such

"a way, but my reason for introducing the point at this early stage

is to question seriously the suitability fora Tribunal ruling of this
part of the Union claim.

If | could go over the background. In order to understand the setting
of the claim and of the Board's response it is necessary to refer

back to two previous Tribunal cases, and outline the events which have
followed., Copies of the documents and minutes | shall mentioned,
Decisions 42 and 45, and Minutes 560, 571, 572, 575, 576 and 577, have
been provided to the Tribunal.

Decision 42 dated 24 July 1974 was the culmination of a major pay
restructuring exercise, The negotiations which followed were concerned
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with matters of interpretation and application rather than principle,
and the conclusions-reached are recorded in Minute 560. Its
significance, in the present context, is that the Union ar arguing
that the relativities established by 42 are endangered by the form
taken by the Board's offer in the present 1976 pay negotiations.

This line of argument is projected into Decision L5, of 29 May 1975,

and its outcome. The negotiations which followed, recorded in

Minutes 571 and 572 and involving four separate meetings, were

extremely complex, but in the end it was agreed that the 1975 general

pay settlement should take the form of a two stage increase effective
from 28 April 1975 and 4 August 1975 respectively. The last negotiations
were on 20 June 1975 and the last of the Trade Unions signified
acceptance on 1 July 1975. The two stages consisted of raising the

L2 (560) rates of pay by 273% and 30% respectively at the two dates,

the only addition to this being that from 4 August 1975 a non-enhanceable
temporary allowance was also added to (560) rates of pay of £36.00

and under, tapering from £1.30 per week at the lowest rates to 5p

per week. With the exception of this temporary allowance, therefore,

the settlement preserved the percentage relativities established in
42/560. The actual rates agreed are those shown in the schedule to
Appendix ''A'"* under the heading 'present rate'.

At the time this settlement was effected none of the parties was
aware of the imminence of the announcem-nt of the Government's policy,
and publication of the Attack on Inflation White Paper (Cmnd. 6151)

11 July 1975 or the concept of the voluntary restruction of pay
increases to a cash £6 limit in the year 1 August 1975 to 31 July 1976
which was set out in Cmnd. 6151; more specifically that it would
provide, in Clause 5 of the Annex to the White Paper, for the offsetting
against the £6 limit of any pay increases effective from 1 August 1375

onwards.

As soon as the implication of this policy became apparent and before
payment of the second stage of the increase had been activated, the
Board wrote to the Trade Unions, on 16 July 1975, as follows:-

"I am writing to advise you that on the basis of the
information at present available about the effect of
the White Paper published last week it would be the
Board's intention to pay currently the increases which
are due to come into effect on 4 August 1975,
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Stage 2 of the hearing

..That is what you are saying, is it not, that the principle should be
reinforced as a desirable principle rather than that the Board should
say that they are going to do it at any particular point in time?
What you are really asking for is that these principles should be

" guaranteed?

(Union 1) Mr B: Yes. The reason is this, of course, that although

Mr W said he would be pressing for it only in April, the Government/
TUC guidelines do not coincide with our dates for salary increases.
They are from August to August; ours are from April to April. Will

we have to wait from August to April before we can do something?

This was the hint given to us by =-- in the negotiations. |If |

may say so, they did not tell you this. When they gave you certain
extracts this morning of what was said in meetings those extracts -
and | do not blame them, of course, that is their job - suited their
case, but if you look into the full shorthand notes of all that

was said in the meetings, then you see they hinted of this particular
issue and, as far as we are concerned, when they quoted certain

things this morning they were taken out of context. | do not want

to take this out of context. What | want to say is this, and this

is one of the points, that immediately, because it is a national
agreement, it is permitted for this amount of money to rank for
enhancements, etc., then it should automatically be introduced, Chairman.
I am asking the Tribunal, therefore, to rule on this particular point,
and it is not any negotiating promise for the future, as the --- have

argued today. It is for the --- to honour the existing national
agreement,
The Chairman: | think | see your point. The next point relates to

something which was said by several of the parties. The Board, !
think, said this, that there was a point in these negotiations, before
the issue came before the Tribunal, when it appeared to them that the
Society almost accepted, or appeared to be about to accept, the
position as it was advanced by the Board, that it appeared to them that
they were prepared to make some kind of undertaking in respect of the
2% per cent,, that they would do that as soon as possible, and that
they were prepared to say that they would, as you say, negotiate in

the future on the rest of it, and you appeared to them to be prepared
to take this away and look at it, and subsequently you came back and
referred the matter to the Tribunal. It has been suggested to us

that this was a rather abrupt event and what you are really being asked
is why did you not go back to the Board and say why you now tell us you
could not accept this proposal and why did you not try to get into
further negotiation with them to see if you could get any further on
that, rather than appearing to renege on the position, as they saw it,
you adopted and tome to the Tribunal?

(Union 1) Mr B: That is a very good question on the evidence that

has been laid before you by my two colleagues on my right, but they
only gave you extracts from the minutes and you know as well as your
colleagues must know that in negotiations all kinds of methods are
adopted to endeavour to extract, how you could easily just take a knife
and chop a part out to suit your particular case. | will submit to
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you, Chairman, that they have endeavoured to chop out of those
negotiations certain words to suit their case today. If you take it
all in its full context you will see what we were driving at in the
negotiations, and the shorthand notes of the meeting, if there are
any such things and | do not think there are, would bring out the
full context of what we were arguing. | want to make it very clear
- to you there was no abrupt ending. We were very firmly on two
principles, that we thought it was categorically wrong - we used the
words psychologically wrong = to deduct from existing basic rates of
pay a sum of money, and secondly, we thought it wrong that people
should be hinting of negotiations in the future on what should be a
national agreement implementation, and as they had accepted that it
was the basic rate of pay, we were endeavouring in our way to resolve
the situation the best way we could in the negotiations to try to
achieve those two principles. All they have extracted from the
minutes are certain points of view used in debate and argument.

| would submit to you that in minutes it is the final decision that
matters, and we made it very clear before the end of those meetings
that we could not see our way clear to accept the way that the

--~ Board were going. But we do not just go into negotiations to be
flat-footed. We go into negotiations with reality and discussion
and, therefore, we tried our best to see if we could find a solution.

(Arbitrator) Mr D: | wonder if you can help me here, because what you
have said here, is there something in some minutes we have not seen
or some records we have not seen that would help us on this point?

(Union 1) Mr B: | do not know whether they would, as far as | am
concerned, because if you took every little word that was uttered,
you would have reams and reams of paper, because there are all kinds
of things said in negotiations. We have our brief shorthand notes.
Whether the --- have their shorthand notes | do not know, but 1 ask
you to take my word for it. Believe me or believe me not, that is
entirely up to you, naturally. What | am saying to you is whatever
utterances they have endeavoured to quote this morning are utterances
which were part of a negotiation argument and not assurances given.

(Arbitrator) Mr G: Could | ask on the same issue something | found
a little bit of aproblem. To make it very simple, your union is
taking a different line from the other unions we are listening to.
| am trying very hard, and have been this morning, to follow exactly
why that is. . | have listened again just now to you to see whether |
can get the complete story. Do you think you have personally given
the Tribunal every point of substance which has led you to certain
conclusions which differ from those of Mr W and Mr M? Is there
something else you would like to mention?

(Union 1) Mr B: -May | say through you, Chairman, to Mr G it is
extremely difficult to fully appreciate what would convince me
and what would convince you and, therefore, | can only hope | have
given you everything which | believe is a relevant issue. Briefly,
I would say the fears of what happened previously, which drove us,

as a trade union —

(Arbitrator) Mr G:

(Union 1) Mr B: Yes - into conflict for three or four years, which was
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a terrible thing which we do not want to happen again, and secondly,

the fear that we have that there is in this, when accepting the new
basic rate of pay and telling us what it is and what would be negotiated
in the future for enhancements, etc. - the same principle, | think -

the fear that our people have of reducing existing basic rates of pay

to achieve perhaps something which could again go back to this principle -
.we call it Penzance. | think those are the basic reasons, as | tried

to point out in our case to you this morning. There is nothing else
that | could throw in to help you because if | said we do not trust

them you would say it does not matter, that is a negotiating point.

We do trust them but we are fearful of what they are saying to us now

on this particular issue for the future,

(Arbitrator) Mr G: It is the reduction of the basic rate of pay, of
which you made a great point, but in fact we have been assured it

is a myth, that there is no physical reduction in the amount of money,
that it is the normal rate of pay plus £6. On this particular issue
would you like to comment further? Let us assume you have not

convinced us.

(Union 1) Mr B: It is not a myth. | want to say right now here in front
of you that the figures they have given you, of course, are correct.
There is no need for anybody to put that on paper because we all know
what the social contract says, that we can only increase our earnings,
unfortunately, by £6. That is a fact of life now.

(Arbitrator) Mr G: And that nobody will suffer.
(Union 1): Mr B: Now.
(Arbitrator) The Chairman: On the Board's proposals.

(Union 1) Mr B: Now. |f you mean suffer you mean exactly now?

(Arbitrator) The Chairman: Yes.

(Union 1) Mr B: No, but | am asking you to see exactly what it means
for the future at the present time, without going into all these
figures, through enhancements, through his mileage, his overtime, his
Saturday afternoons, his Sundays, and the 10 per cent. you gave him as
a result of a responsibility allowance, earns £7, he gets £6. That is
it, and.so what we are saying is we understand that now but we do not
want that cut off in the future which is cut off at the present time.

(Arbitrator) The Chairman: But you are agreeing particularly with the
Board, and | think also with Mr W, who put a considerable amount of
evidence in to us to show, let me put it this way, that it does not
matter how you play it - play it your way, play it their way - and

I think Mr W made this point, at the end of the day the money in the
pay packet this time round is the same. Whether you play it your way
or their way the money is the same. Do you accept that?

(Union 1) Mr B: But it is not just for this time round.

(Arbitrator) The Chairman: Do you accept it for this time round?
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(Union 1) Mr B: At the moment. Never mind ''this time round". That
is too wide a statement for me. At the moment it could not affect it
their way or my way - at the moment.

(Arbitrator) The Chairman: At the moment.

- (Union 1) Mr B: | do not know what is going to happen next month.
Neither do they. '

(Arbit[ator) The Chairman: At the moment.

(Union 1) Mr B: Correct, but it could mean, Chairman, as | have proved
in the figures at the back of my submission, a tremendous loss to men
at any time that something else happens. Neither you nor | nor Mr W
nor the =-=-- know what is going to happen at any time in the future.

We saw what happened in the House of Commons last night.

(Arbitrator) Mr D: There is a point made in the evidence submitted
by the --- that because of certain occupational characteristics of
no overtime, Sunday workings and so on, some members would have

substantially less than the £6. | think the words are ''substantially
less'.
(Union 1) Mr B: | would like to mentioned through you, Chairman, to

Mr D the other option, the option which has been ruled out by

the === by ourselves, the --- and ---, the option of one man subsidising
the other. That is what we are trading when the negotiations start

in the future, which you have resolved for us in Fiat 42,

(Arbitrator) The Chairman: | have one other question that | have been
asked to ask you. If you look at the evidence again, it was suggested
to us, | think particularly by Mr M but suggested by others, too,

that there have been agreements signed in other parts of the ---,

for example in the workshops among supervisors and so on, which embody
the principles of this agreement in the sense that it is being

advanced by the Board, and ! take it that --- has been a party to those

agreements?

(Union 1) Mr B: No, we have not. | want to make this very clear also,
that as. far as the statement made about representation of ---

employees is concerned and who represents more than others, | am not
interested in that argument. | want to place it very clearly before

you as a Tribunal, and | stand by this any time, that as parties to the
assurance we are all equal and | do not gain any more strength than
anybody else and | do not wish ever to say that. What | want to say to
you is this. Whether we like it or not wage negotiations are placed

in the --- Staff Joint Council - and | made this clear - general section
meeting or, if we do not go there, the --- Staff National Council level,
where all parties are equal. It does not matter whether you represent
1, 2 or 122, and | shall never use that argument. | want to make it
clear that the grades you are talking about now are not in the machinery
that we are in. They are in a different section from our machinery and
not the grades that we are in. When | say 'we'' that is the three unions

here.

(Arbitrator) The Chairman: It is really just the --- shopmen they are
talking about?
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(Union 1) Mr B: | think it must be so, mostly grades which ---
represent, but we are not party to it.

(Union 2) Mr M: If you are asking me what | meant —
(Arbitrator) The Chairman: You might as well come in now, Mr M.

(Union 2) Mr M: | was trying to do, Mr Chairman! Mr B is quite right.
--=- are not parties to certain sections of the machinery. Both the
--- and we are. For example the workshop supervisors were joint
parties to the agreement; --- were joint parties; professional and
technical staff. We are the only parties to the agreement, the
---.1 was only mentioning this to try and throw a ray of light on the

immediate problem.

(Arbitrator) The Chairman: | see. It is just that it appeared to one
or two of us when we were going through what you said that it might be
the case that it was being suggested that --- had been party to an
agreement of this kind. That is not being suggested?

(Union 2) Mr M: That is quite right.
(Union 1) Mr B: No.

(Arbitrator) Mr C: Mr M, your submission, paragraph 21, page 7, was
the one which seemed to give that impression. Would you like to

comment on that?

(Arbitrator) The Chairman: This is really the paragraph that led to
this problem,

(Union 2) Mr M: Is this not just what we have been talking about?

(Arbitrator) The Chairman: Yes.

(Arbitrator) Mr G: '.,. for the staff covered by today's hearing ..
this is what bothers me.

(Union 2) Mr M: This means we are talking today about the people who
are in the --- machinery of negotiation and consultation, to which
all three of the unions sitting here today are parties, but there are
various other machineries on --- where one can say we have no ---
drivers at ---, we have no --- drivers among the workshop supervisory
staff, as distinct from the power staff, in which the --- are not
parties, and if | have misled the Tribunal on this | am very sorry.
What | was trying to do was to indicate where the --- were involved
we managed to reach accommodation with the ---,

(Arbitrator) The Chairman: | think those are all the questions we
have for you. Can | turn to the Board. The first question that |
have relates to page 17, paragraph 42 and this raises an issue that

| have already raised with Mr . It is really in this paragraph that
you are talking about the cumbersome administrative problems of dealing
with this kind of individual week by week settlement. You say: "It

would involve the calculation of an individual offset for each employee
each week ..'" and at the bottom of this page you say your best estimate
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is four months '"even if all programming resources were taken off other
productive work''., -What we are really asking is whether you could
amplify this a bit, because in view of the fact that you have already
certain computer facilities at your disposal for dealing with problems
of this kind, in line with what Mr B said earlier about the kind of
things you will have to do in relation to the next pay policy, do you
. really want to tell us it would take you four months to do this?

(Management) Mr W: You will, | think Chairman, appreciate that | am not
a computer expert. At least, if you did not appreciate it before you
can do so now. | am not. | am advised by the experts concerned this

is the amount of time it would take and it is not just a question of
amplifying present payroll systems. It means, in effect, that you

have completely to re-write the payroll system so far as the computer

is concerned and this is what it would mean. It would mean four

months to do just that. |t would mean stopping all the other work

that you want to do as an on-going procedure in relation to the computer,

Can | just comment on the second phase of the anti-inflation policy.

| do not quite see it in the same way as Mr B does. |If you accept

in the first place that you cannot have more than £6 in the first
phase, the second phase says, in effect, you can have 5 per cent. of
your earnings, with a minimum of £2.50 and a maximum of £5, so what you
do is you would do the calculation in the same way as you do it today,
and the way we hope you will agree we should do it, and you simply

add 5 per cent. to that and you get 5 per cent. with a minimum of £2.50
and a maximum of £4, So we do not really see any complication about
doing the second phase calculation. We do not see us having to go

back over every individual in the way Mr P has described unless you

forced us to do it.

(Arbitrator) Mr D: | do not suppose. Chairman, there are many computer
experts here today —

(Management) Mr W: | have one behind me.

(Arbitrator) Mr D: But | assume that the people who would have the
responsibility of doing this would be, by and large, the staff who

are organised by Mr M, in fact. He refers to this in paragraph 15,

page 5, that they have conducted an examination. | wonder if | might

now come to Mr M and ask him what that examination was in this particular
area, because | assume it is his members who actually undertake this.
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Stage 3 of the hearing

(Union) What | am saying to you is this. We will do that but we are
rather disturbed to think that something which is already a national
agreement the Board cannot say yes to because it might cost them
£27m, and other people say: 'We do not want to be a party to it

because we might want more.'" Well, if it is more we will get more.
We will have a go any time to get more. | want to point out to you
as a Tribunal that we cannot say how hard we will fight and we

cannot determine how the --- Board will react. | would submit to you

as a Tribunal that your job - and it'is not for me to teach you or

tell you but | am sure you will know - will be to see that existing
agreements at least are honoured. The existing national agreement
tells us in no uncertain manner that the basic rate of pay will be the
amount of money that will be enhanceable. If there happens to be some
legislation poured out by the Government - one perhaps does not call it
legislation but it is a moral type of legislation | mentioned this
morning - all we are saying is that we have the country's future at
heart like everybody else, although we argue. We understand the
economic crises of the country, although we will argue to try and

deal with them in a different way from the way they are being dealt with,
All we are saying is when we are permitted - 'we' being all of us in
the negotiating team - to apply - | could have worded it differently -
the national agreement, then it will apply. What we are doubtful

about at the moment is that we are going to sign an agreement now,
Chairman, that is saying to everybody that we do not really accept

that there is a national agreement but we will negotiate it in the

future.

Chairman, you asked the =--- Board, would you be prepared to implement

it all if a satisfactory settlement could be reached. That was your
question to the =-- Board and | was a bit surprised at their answer,

but very pleased, when they said yes, they would have done. That is
what they said. Therefore | am saying if they could do it because it
would have reached an understanding in negotiations, they could do it
now, and | see nothing wrong in your recommending that they should, first
of all, reach an agreement that that 2% per cent. could remain on basic
as now, because everybody proved to you, and | am not arguing, it does
not make any difference to the money now but does in the future, and

the follow-through could be deducted, because the only argument against
that has been complication in working it out. | have been endeavouring
to prove to you that they have to do it anyway. The national agreements
make it extremely clear that the enhancements will be based on the basic

rate of pay.

Chairman and members of the Tribunal, | do thank you for the patience

you must have had in listening to this case. | am sure of this, that

you have ignored- those remarks of the --- Board in the early stages of
today when they were telling you they could not understand why it had

come here and it seemed petty and all that type of thing. | am sure

you must have grasped by now that there is something more serious in it.

| thank you for your patience in listening. |, on behalf of my
organisation, await with interest and anticipation the wise decision that
| know you will give and the right decision, because | think it is so
clear and if you examine the evidence we have placed before you you cannot

but award in our favour.
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Let me close by saying this. Yes, | am greatly concerned about

the delay in the implementation of wages for this year. My members

and | could use the same argument as has been used about other things.
We have been talking about principles. My members are affected.

My members' spending power is reduced. My members are just as concerned
but they have been prepared to wait until a principle which is extremely
“important to us has been dealt with, and an issue which is extremely
important to us, that is the reduction of basic rates, has been dealt
with by this Tribunal. | know how complicated your task is and |

hope that you will make your decision as speedily as possible. |

am sure in my mind of the decision and, therefore, we can then enter
into an agreement with the --- Board early and see to it that the

~--- workers get their just rights, or a little bit towards their just
rights that they are entitled to as a result of the wages legislation

we are in at the moment. Chairman, | ask you on behalf of --- to

award accordingly, because --~ is not flippant about this, we are
extremely serious. .

(Applause)

The Chairman: Thank you, Mr B. | would like to thank Messrs B, W,
W and M for giving us the usual straightforward hearing of their points

of view. | would also like to thank our assessors, Messrs P, B, R
and B, for their help and assitance and, of course, we may be going
back to them subsequently. | would like finally to give an undertaking

that we shall consider with great care, and | hope expedition, all the
points you have raised and shall give you our answer as soon as we
can and without delay. Thank you very much.
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Appendix 2

Extracts from Arbitration Awards, in Simpler

and More Complex Disputes (Chapter Seven)




SIMPLER DISPUTES.

"

DECISION No. JUOF THE
TRIBUNAL .

37. Thei .caseisinessence an arguwment from history. It js based
on the principle that in the past a worker customarily went home for a meal
during bis normal working day. Where he was unable to get home for his
meal this was an atypical situation, for which he was compensated by
pavment of a mcalullowance. For the sake of convenience, payment of that
allowance was ticd to his absence {rom his normal station,

38. Although the basis for the paviment of the allowance has not been
chanped, the situation in which the allowance was initially introduced no

Aonger applies and it is difficult to sce its relevance to present-day
conditions, when the customary pattern is for men nos to ¢o home for a
meal during the working day. If we were to grant the sclaim, this
would not alter that situation, The only effect of meeting the claim would
be to extend the allowance to a large number of workers for continuing to
take their meal in their usual way, i.c. “on the job™, :

39. The . arguracnt rclitive to the
Examiners does not appear to us to be relevant because the meal
allowances paid to them are based on special circumstances, allied to the
position of District Shopmen. As we understand it these allowances were
conceded by the . and accepted by the .. . onthe understanding
that the agrecment to pay them would not be used as a basis for secking
similar provisions for other grades of staff.

40. In all the circumstances, we cannot accept that there is
justification for altering the present situation whereby payment is linked
with the reauircment for a man to work outside his normal srea of work,

41. In conclusion, we feel that we must express our concern that
adequalte facilities for meal breaks for all of the men in mobile pangsshould
he provided without further delay. The .. have expressed their
intentions on this point. However, we recommend that they should give
priority to the provision of the mobile cabins and that these should in all
cases contain a2dcquate facilities for taking meals “on the job™.

42. Weshould like to place on record our thanks tothe parties for the
clarity with which they prescnted their evidencr We should also like to
thank the Assessors and our Secretary, Mr. o ,

. (Signed) ‘Chairman)
(Signed) ¢
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Dy CISION L. L OFTHE L
TRIBUNAL

37. Lt owe ‘n:uc to consider 's for sign'n-'-.w time TorUNmugsumg.
stail e he incedsed rany 19 1o QU mlinuics. 3o thal we could tully
appreciate the points made to us by the parties during the course ol the
hearing, we invited the Assersors to recommend a number of
dcpots and signing-on points which we might visit. In doing this, we 'nked
that the depots selected shouid form a representative cross-section, taking
into account size of the depot, type of traffic, Region and extent of area
covcred. Inthe 12 depots which we visited, we watched a number of drivers
sign-nn and questioned them closcly about the problems which they had to
overcome.

1%, From the information which we gathered, our conclusion is that
there is no gencral case for an increase. We were impressed with the
adequacy of signing-on a2rrangements al many of the depots we visited and
at these 1t was clearly possible for footplate staff tacign onin 10 minutesor
less. At the other extreme, the situation at .n particular was far
from satisfactorv. Indeed, there were problems at a number of depots (e.g.
at e whcrc the absence of a supervnsor for part of the time

Ty il e vsans e mneabhilame eeanded

largely be overcome by adeguate reorganisation.

19. We therefore recommend that the parties should undertakea joint
exercise in Organisation and Methods Study, the aim of'which would beto
establish und to site in logical order, the various points to which a driver
should go in signing-on. Particular attention should be given to the
following points:

(i) diaprams should be issued to the men in wallets ot sipning-on
times, Care should be taken to ensure that dingiams are
handed in when the men sign-off to avoid the problem of
missing diagrams which, we were told, occurs at some depots,
Spare copies of the diagrams should be retained at the signing-
on point, to be issued where the original diagram is not
availablc, so as to obviate men themselves having to copy out
details;

(ii) where more thanone caseis available for the display of notices
other than late notices, consideration should be directed to
arranging the notices so that they are allocated. where
passible, to separate cases according (o criteria decided
locally, e.g. by area, by subject matter, or by date of
appearance. Careshould be taken to ensure that all notices are
fully visible in the appropriate notice cases, which should be
clearly labelled, with the late notice case painted red. All cases
should be locked to ensure security of information. Qid
notices should be removed regularly;

(iii) the layout of signing on points should be the subject of
particular study and where, as at ‘he premises are
clearly unsatisfactory for the purpose, attention should be
directed to reorganisation of the premises or even to
rehousing:

(iv) attention should be pald to the particular probleins which

existed at AMERNSREFWRIONX, arising from the lack of a second

locomotive depot superintendent.

40. Nevertheless, even after reorganisation, we cannot be certain that
there will not still be instances (¢.g. because of engincering work over a wide
arca for an extended period) where drivers nced more than 10 minutes to
sign-on, This is a matter for the : and where they are satisfied thata
case exists for atemporary increasc in the signing-on time — and this may
well relate only to some of the diagrams worked from a particular depot —
they should make such overtime payments as are necessary so as (0 ensure

that the additional signing-on time is available,

41. The Assessors provided us with valuable aid both in agreeing the
arrangements for our visits to the various locomotive depots and in
accompanying us on our visits. We wish to place on record our thanks to
them for their assistance, as well as to our Secretary, Mr.

1
(Signed) * * ““hairman)
(Sienegy*- -,

-

February 1978
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MORE COMPLEX DISPUTES.

59
SUMMARY.OF THE TRIBUNAL'S AWARD

178. Payment for Additional Responsibilities

(a) Drivers. The Tribunal awards a sum cquivalent to
10%% of the driver's basic rate to be paid in recogni-
tion of all the items of additional responsibility
adduced inthe evidence of the parties. (Para. 109).

(d) Secondmen. The Tribunal awards that the percen-
tage increases for secondmen contained in the
Board's offer should be retained. When working
driving turns all secondmen should receive the full
driver’'s rate inclusive of the 10% addition. (Para.
1.

(c) . 5. The Tribunal rec-
ognizes that there is merit in the | sclaimin
respect of additional responsibilities in basic rates
and recommends that all guards receive the present
basic rate of conductor guards with an additional
responsibility payment to the common grade of
guard of 5% of the present basic - -
rate. (Para. 113).

(d) Other psmswmy (;rodes. The Tribunal consid-
ers that in broad terms the relativities between
payments to different grades contained in the
Bourd's offer (excluding drivers and j rep-
resents a useful indication of the extent to which
improvements on payments to other grades might
be effected: but the Tribunal would not favour any
payment for additional responsibilities in excess of
10%¢ of the basic rate of any particular grade. (Para.
117).

. 179. Restructuring for Salaried Staff

(@) The Tribunal awards that the C.Q.1 maximum rate
of pay be attained at the age of 21 (and the grade of
clerical assistant discontinued) and that the C.Q.2
pay scale be reduced from Sto 2 years. (Para. 119).

(b) The Tribunalawards that payment of Higher Grade
Duty allowances should be made to clerical staff in
cases where 25% or more of a man’s normal time is
spent working in the higher grade. (Para. 120).

(¢) The Tribunal awards that the Board's proposal to
allocate 2% of supervisors’ pay bill costs to pre-
serve the supervisor’s differentials over the grades --
supervised should be improved to take account of
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oo 180. Payment for Irregular and Unsocial Hours

(a)

 (b)

(c)

(i)

(iii)

(d)

(e)

The Tribunal awards an increase in the proposed
payments for irregular and unsocial hours to 105,
7129 and 5% of the basic rate with payments to be
made according to category and on an individual
basis. (Para. 129).

The Tribunal recommends that the payments for
irregular and unsocial hours awarded by the Tri-
bunal should be included in the first stage of the
restructuring programme. (Para. 130).

The Tribunal awards against the’ . claims
(Para. 132).

That irregular and unsocial hours payments should
be paid for week-end work and week-day work
from 18.00 hours to 08.00 hours.

That existing **on call” allowances should be
improved to match the maximum payments for
irregular and unsocial hours.

That irregular and unsocial hours payments should
continue to be paid in periods of public holidays,
sickness and annual leave.

The Tribunal awards in favour of raising the exist-
ing 10% Aggregation and Commuted Allowance to
1507 and the existing 214% allowance to 712%.
(Para. 133).

The Tribunal awards that payment for both work-
ing on rostered days free from duty and on rest days
should be paid at the higher of the two present rates.
(Para. 134).

181. Consolidation

()

®)

. > Grades. The Tribunal awards in favour
of tne olfer of the Board that all © . bonus
schemes and all mileage payments for turns up to
199 miles should be withdrawn and consolidated as
the Bourd proposes into the basic rate. (Para. 138),
but increased by 7¢% (Para. 156). The Tribunal also
awards in favour of the Board's proposals for **buy-

.ing out’ residual bonus earners (Para. 139) and in

favour of the arrangements proposed by the Board
for the continued payment of long mileage pay-
ments for turns of 200 miles and over. (Para. 140).

4 .. The Tribunal awards in favour of the

Board's consolidation proposals for _ ~ ,includ-
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(¢) Other C .. .t Grades. The Tribunal awards
in favour of the Board's consolidation proposals for
other ¢ - grades. (Para. 142).

(d) Salaried Staff. The Tribunalawards infavour of the
Board's offer to increase the pay of salaried staff by
4150, (Para. 143).
182. Established Status
(a) The Tribunal awards in favour of the Board's pro-
posals for Established Status. (Para. 144).

(b) The Tribunal feels that any reduction in the stan-
dard working week for salaried grades would be a
step away from the declared policy of equalising
conditions of service and therefore decides against
the = « ‘s claim. (Para. 145).

(¢) The Tribunal considers that it would be inconsis-

’ tent to introduce lieu bonuses for periods of leave
when bonus payments are being withdrawn else-
whear The Tribunal therefore decides against the
n .. claim. (Para. 146). *

183. Staging. ‘The revised staging programme proposed by
the Tribunal 1s set out in paragraph 150.

184. Implemeniation Date

(a) The Tribunal awards that all changes in pay arising
out of the first stage of the restructuring programme
other than consolidation, should be calculated in
terms of current rates i.e. those applying from 29th
April, 1974 — and excluding all threshold pay-
ments. (Para. 154). .

(b) The Tribunal concludes that back-dating should be
timed to coincide with the introduction of current
levels of pay —i.c. payments made under stage one
of the restructuring programme should be
implemented from 29th April, 1974, (Para. 157).

(c) In the case of consolidation the Tribunal suggests
that the net increase in pay (after adding the con-
solidated amount, calculated by reference to exist- -
ing rates, and deducting all bonus and/or mileage
earnings) should be back dated to 29th April, 1974.
Those who suffer anet decrease in pay as a result of
consolidation should not be affected by the back
dating arrangements in this respect. In their case
tt;nss aspect of back-dating would be waived. (Para. .~
158).
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(b)

(c)

(d)

ques of job analysis and job evaluation on the foot-
plate has been impressed upon Tribunal. The
Board must be prepared to work without delay
towards realistic proposals in this regard to put
before the Unions. (Paras. 165; 166).

The Tribunul considers that there is scope for initia-
tives concerning incentive schemes designed to
imnrave utilization of labour and equipment on the

(Paras. 167-169).

The ‘I nounal thinks that a more systematic study of .

jobs in the light of future needs, would help
to promote a more radical improvement in utiliza-
tion of manpower and equipment in other areas e.g.
— among permanent way staff or within large sta-
tions. (Para. 170).

The parties should consider moving to a situationin
which it is accepted that general settiements con-
tain a substantive reform element. In normal cir-
cumstances the negotiations determining the
annual settlement would be the forum within which
the parties should attempt to agree their overall
priorities in an integrated way. (Para. 175).
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- DECISION 47 OF THE TRIBUNAL
41. As we understand the position of the . ., thev are
asking the Tribunal to award in favour of two changes in the ;

offer:

(a) the rate used to calculate enhancements should be the rate
opcrating from the 4th August, 1975. Itis accepted that the
cffect of this on eamings would require reductions to be
made in the £6 supplement allowable under the terms of the
T.U.C. pay Guidelines. These should be calculated on an
individual basis, dependent on eamings entitlements in
cach pay period;

(b) the should undertake to incorporate all pay supple-
ments into basic rates of pay “‘immediately legislation or
voluntary pay codes'" permit.

42. After careful consideration the Tribunal has decided that they

cannot recommend any alteration in the ™ s offerin respect of the
first of these propsals. We fully appreciate the desire of the / -

to avoid a position where it can be argued that the increases of 4th

“ August have been reduced or abolished, but we cannot agree that their

suggestions are likely to lead to less problems or fewer difficulties.

Whilst we appreciate that in respect of enhancements / ~

members mav consider thatthey are at a disadvantage as compared with

, the previous position, we have to make our decision within the paramet-

1y lers of the Government's pay policy, which has been established in

" “consultation with the T.U.C. and which is supported by all the parties

who appeared before us. Inthis respect, we would point out that some of

‘s members would, under the terms of their claim, be entit-

led to amounts in excess of the £6 limit prescribed in the White Paper.

, ' 43. It is admitied that in terms of the immediate effect on pay
. nuthing is 10 be gained by the " 's proposals. Yet it would

undoubtedly require considerable additional work., The -
informed us that unless payment of the supplement was to be made in
arrears, they would need to introduce a major re-organisation of their
payroll system. This would take a considerable time. Their best esti-
mate was “four months even if all programming resources were taken
off other productive work™ . They also pointed out that **there would be
no way of bridging the intervening period and we would have no way of
calculating arrcars .+ . other than by clerical effort'”. It scems tous that .

8 evenif the o ‘. has exaggerated what is involved, we must assume

~j  there would be some delay and this would not be well received.

. 44. But it is also clear to us that the proposals of the - & ¢
7} would produce problems in terms of presentation to the mdmdual
4 worker, Pay slips would nced to show the effect of the August increases
on particular enhancement payments and the basic rate. The total effect
would then need to be subtracted from the £6 entitlement, to indicate to
workers the sum that was left to form the actual supplement paid. The
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we fecl that if an attempt were made to provide all the information
_required the result would be complex and difficult to follow.

45. The otherunionsargue that this would produce misunderstand-
ings and allegations of unfairness which they would have to answer. We
" can see why they favour the much simpler and more easily understood
proposals of the Board. Of course it would have been possible to
produce a less complex scheme, if the parties had favoured one of the
T.U.C.'s suggestions for “‘averaging out’ the effect of the August
increases, But we fully appreciate why this was considered an inappro-

priate method, given the varying pattern of earmnings on the railway, .

indeed we consider that the parties were right to reject a solution along

these lines. We therefore fecl that we must choose between the propos- -

als of the . . and the offer of the .

46. Equally important is the need to ensure that railwaymen retain

the full value of the £6 supplement for the purpose of calculating holiday
entiticment, sick leave and pension payments. This can best be done bv
a rcturn to the pre-August rate along the lines suggested by the *
On the first issue raised by the /# * ° the Tribunal therefore
awards that the rate used 1o calculate enhancements should be that set
out in the ‘s last offer. The £6 per wecek increase, provided for in
the T.U.C.'s Pay Guidelines, should take the form of a standard sup-
plement

47. We turmn to the second proposal of the , -., which
invites us to decide that consolidation should be regarded as a first
priority as snon as pay guidelines permit. The first point to make is that
the - “.isright to stress the problems that inevitably arise when

substantial payments arc introduced which do not count for the purpose | <

of enhancement. If premium payments for overtime. rest day work and
other periods are realistic and functional they ought to move in step with
payments made for normal hours in a standard working week. Other-
wise their relative value is reduced and the rationale of the payment
structure is undermined. In this sense a good case cian always be made
out for the carly consolidation of all forms of non-enhanceable payment,
‘Considerations of this kind influenced the Tribunal when it decided to
rccommend that irregular and unsocial hours pavments should be calcu-
‘lated by reference to basic rates. The
reminding the Tribunal of what Report42 saig on this subject. However,
we have to take into account the factors which gave rise to the existence
of the present £6 supplement, and other developments since that time.
They are rclevant to the appropriateness and justifiability of recom-
mending the total consolidation of enhincements as soon as circums-

stances permit.

48. The fact is that the T.U.C., in agreement with the Govern-
ment, formulated the £6 guidelines without provision for enhancement,
The policy that emerged, and which is accepted by all the partics -
appecaring before us, rules out consohdatmn for the twelve months
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. is fully justificd in

318



/

14

- August, 1977. They envisage a further wage-round based on another
non-enhancement supplement —i.e. a S per centincrease in individual
earnings, subject to upper and lower cash limits. No provision is made
for consolidation of this ycar’s flat rate supplement.

49. We should perhaps point out that it is no part of our task to
pronounce on the utility, or effectiveness, of particular forms of incomes
pohcv Thagse matters are only relevant to this reference because the

. isasking us to recommend that pay supplements should be
mcorpomtcd into basic rates as soon as incomes policy permits. We are

- therefore bound to take note of the fact that as the policy guidelines are

written at presert they appear to rule this out for a year or more.

50. Butthis fact affects another argument that we have to consider.
The £6 supplement represents a disturbance of the relativities estab-

lished asaresultof Decision 42 and maintained in last year's settlement.
A commitment how to consolidate the whole of the £6 supplement, as it
stands, might be said to constitute recognition of the fact that the partics
now wish to move away from those relativities. Yet this may not be how

~

they feel when the moment arises and incomes policy becomes more
ficxible. It could be that all the parties will prefer to negotiate an
agreement which attempts to return to the 1974 position in respect of
rclativitics. Evenif this is not thought to be desirable, or other factors
- make it impossible, they may wish to deal first with certain outstanding

problems that have arisen in respect of particular grades. The fact is that
we have no way of knowing how far, in the future, the parties will want
to regard the consolidation of the £6 in its present form as their first and
over-riding priority. What we do know is that the . .. calculates that
the cost of placing the full £6 a week on basic rates, and allowing this to
rank for enhancements, would be about £32m a year as indicated in the

Assessor’s letter — .e. it would add 3.9 per cent to the cost of
the paybill. It has been put to us that we should not appcar to pre-empt a
sum of this size so far in advance of the declared needs and wishes of the
parties at the time.

'S1. Finally, we have to have regard to the fact that the 1
" made certain statements and offers in respect of future consolidation.
They arc set out in full in the | " ‘s evidence and necd to be stated

A again at this point:

- (a) the 7 ". did not regard non-enhanceable supplements as
a satisfactory part of the railway pay structure;

(b) if it would assist in reaching a satisfactory settlement (the

.0 ..) would be prepared, when circumstances permit, to

consolidate that part of the supplement which restored the

basic rate to that which was operative from 4th August,

1975, and they could then consider ways of consolidating -

the remainder of the supplement;

(c) the - 3. would be prepared to consolidate in pnncxplc
but the method and date 1o be for finture neearintion
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way tomectthe pomlon aswe understand it. We think that [

if itwere clarified, and extended in some respects, it could represent the
basis for a reasonable settiement.

53. In the first place, the statement recognises the problems that
inevitably arise when substantial payments are introduced which do not
count for enhancement. We have said that these problems should be
appreciated and avoided wherever possible. Because of the position it
adopts in respect of enhancements, the 7 .. quite properly offers to
commit itself to the princinle of consolidation. This was onc of the
requests made by the -
capable of being stated by the | in a more satisfactory way.

54. Then, as an eamest of its good intentions, the .made a
more detailed pledge in respect of a relatively small part of the £6
supplement — i.e. that part which is required to restore the eftect of the
August increase. The ~ . informs us that this would represent an
annual cost of about £5m —i.e. 0.6 per cent of the pay bill or roughly one
sixth of the full cost of consolidation. We consider that this pledge could
also be made in a more concrete form.

55. Atthe hearing, we asked why the’ felt thatan offer along
thx.sc hnc9 had to be confined to approx:mdtely one pound in six, The
s answer, il we understood their position, was that to go further
would be to pre-judge future priorities and propose more than would be
acceptable to the other unions. We appreciate why they took this view,
but feel that the principles underlying paragraph (b) may be capable of
being developed in a way that dees not give rise to these objections. In
this respect itis worth noting that the paragraph does stipulate that the
. s willingness to implement partial consolidation is contingent on
their belief that a move of this kind would **assist in reaching a satisfac-
tory scttlement™'. When examined on this point the ¥ i.appeared to
be saying that they woull have no objection if the other unions had no

objection. We think they are right to adopt this attitude. We consider

that all parties should now accept the need for some degree of consolida-
tion as soon as incomes policy permits.

56. We also think that agreement on the union side is bound to !

remain the crucial factor in the timing of any further consolidation. The

. must continue to keep its options open for this reason above all,
However. we think there is a case for trying to strengthen the general
commitment to total consolidation as soon as possible — so long as the
parties remain free to respond to future developments. With all these
considerations in mind we recommend that the and the unions
should consider amcndmg the current offer of the , . to give effect
to the proposals in-our decision below.,

§7. The Tribunal awards:

(1) that all parties should state that non-enhanceable supple-

mcms are unsatisfactory as a permanent feature of pay

b M ] . L]

(2) that they should also agree that as a result they are, in
\ principle. committed to the complete consolidation of the
proposed £6 supplement;

(3) that at the earliest opporiunity conformable with T.U.C.-
Govemment Guidelines, or statutory requirements, the
.. should be pledged to consolidate that part of the £6
supplement which restores the basic rate to that which was
operative from 4th August, 1975;
(4) that at the earliest opportunity conformable with T.U.C.-
Government Guidelines or statutory requirements the
. . . and the unions should agree to give earnest and
serious consideration to the need to consolidate in full the
l remainder of the £6 supplement.
]

. in negotiation, although we think itis
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DECISION MNo. <0 OF THE | ' . TRIBUNAL

A, The circumstances of our award

99. We have been presented with two claims which havé not ‘been
advanced on the same basis. They have also produced different responses from
the other parties concerned with the outcome of our Decision. As a result we
have becn faced with four divergent views of the problems and events which
produced these 1eferences. together with incompatible suggestions for dealing
with them. More important still. the differences between the parties have
sometimes been taken to a point where they have ruled out the basis for
compromise proposals. We have also been warned that other solutions would
be self-defeating. since they would give rise to further claims designed to cancel
out their effects.

100. We do not parade these difficulties before the parties to clicit their
sympathy for us in our appointed task. We do so because we feel we must
preface our award by pointing out that the circumstances surroundingit are such
that they rule out any form of settiement, unless the parties are prepared to
modify at least some of their adopted positions in the light of our Decision. We
fully accept our responsibility to propose a solution that is compatible with the
future stabihity and prosperity of the railway industry: yet we wish to respond to
thuse who we fecl have established a case on the evidence presented to us. We
know that the parties will accept that we have tried to produce a balanced set of
proposals after long and careful consideration, We urge them to consider our
Decision with their usual care. Given a readiness to compromise, we fecl it
represents the basis for a solution. 1t is our unanimous verdict.

———

101, We have taken the view that the best way to present the award is by
considering the arguments advanced for a change in the present situation under
three scpiriate headings. We deal first with the argument based on
comparability, before going on to consider other argumcents based on
productivity and responsibility,

B. The comparability argument

102, It has been put to us, most notably by the” \.intheir submission,
that the payment made to pay train guards represents a disturbance of
established differentials that must be corrected. Their claim relates to the grades
they represent, but the <., have made it clear that any movement among
these grades would result in claims advanced on behalf of other staff covercd by
the 1956 Machinery. On this basis. the claim for comparability is a case for a
general movement in the pay structure,

103, As we sec it. there are six arguments against a development of this
kind. In the first place. there seems to be no recason why such a process should
ever end. For if we were to concede the substance of the” cliim, and the

were 1o agree, it would be difficult for them to resist a further spate of
claims designed 1o restore comparability to other groups. There would also be
nothing to prevent the pay trein guards from secking to restore their lcad over
other guards. A precedent would also have been set for further parity demands,
wihanavar w nacticular eroun of workers received any additional payment for
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_undermine itina way that would be ruinously expensive and difficult to contro!.

104. Sccondly, we are reluctant 1o accept that a general movement is
needed. or justified, te deal with the consequences of payments made to no more
than 8 percent ¢ - Yet the case for comparability assumes that beciuuse
pay train guards on some 800 turns, involving about 1,600 men inany week, have
reccived pay increases which, we were told, in some casey average noanore than
55p a day. there should be u totul movementin pay which the Y oculeulate
would cost them o further £28m.

105, Thirdly, the payments made o pay train guards do not affect basic
rates: they tuke the form of a supplement or bonus. As a result, the same guard
may, dependent upon the allocation of duties within his roster, receive the

allowinee asd commtission an one day and severtto his ordinary basic rate
on the next. We would be reluctant to agree to s general movement in basic rates
as a response 1o an irregular and uneven payment of this kind.

16, Fourthlyand most important of all, we have observed the pay train
guitrds ot work and have been able to contrast what they do with what we know
of the work of other ., < Although we were not ausked 1o assess the
Justifiability of the *aetttement, or its compatahility with the
settlementon “consolidation® arising out of the acceptance of Decision No. 42,
our observations Jead us to believe that the payments made under the new
agreement can be regarded as compensation for additional responsibilities over
and above those undertaken by the generality of ; Js. We therefore consider
their conscquences under this heading. when we come 10 consider the case for
change on the basis of additional respensibilities — f.e. at paragraph 117 below,

107. Fifthly, although we accept that one of the aims of the Restiucturing

" Proposads, at the time of Decision No. 42, was to establish and preserve a

b.

broadly-based stability of basic rate relativities. it does not scem tous that it was
the intention of the partics at that time to frecze all aspects of the pay structure,
sa that it conld not adapt and react 10 new demands and requirements. Indecd,
the and the . have both quoted a number of cases where
necessary changes have been imroduud. The F *.T. itself, in Decision No.
42, supported the need for ** A Future Programme of Reform™. In paragraph 168,
the } .T. said that consolidation would:
“result in a pay structure which contains virtually no elements
designed to maintain and improve the utilisation of munpower and
equipment. It is also clear that nothing will be done to reward
performance or encourage or induce the acceptance of change or
flexibility. In our opinion these are matters which should exercise the
attention of the Board in the years ahead. Some or all of them surely
must form the busis of its future aims and objectives within the context
of a new reform programme.*”

it seems to us that the claim for comparability. is it has been presented to us in
these hearings. would prevent further necessary change and adaptation for the
sake of the protection of dilferentiads which have already been modified by the
consent of the parties.

108. Finally, it might be argued that in the circumstances a more logica)
appro‘uh would be to think in terms of parity with a notiona) rate for - " . —
i.e. a rute which took into account the facl that the great majority of .do
nol receive any beneuts from the agreement al the moment,
although one Uay they might have the opportumty of becoming |
Presumably some approximation of such a notional rate could be computed by
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averaging present | a ullowances and benus ool dividing this sumomto the
total number of - employed on L .~ But the sum involved
would be a trifling amount and the effect. in terms of'a comparable movementin
basic rates elsewhere. would be negligible indeed. Moreover. such a proposa!
would still be open to most of the objections raised above — e.g. the argument
thit the most appropriate way to regard the additional payments made to, |
is as compensation for additional responsibilities not pliced upon

the muyonty of the grade,
109. \We therefore conclude for all the reasons set out in paragraphs 102 to

- 108 above, that the claim for change on the grounds of comparability must fail and

we so award.

C. The productivity argument

110. The argument for change on the grounds of increased productivity was
advanced by the . on behalf of the . - grades, As we
understood their case, it rested on three contentions, First, the drivers'
contribution to improved productivity since 1974 had been greater than that of
any other grade. In support of this contention, the .’ Tt L cited such
developments as high speed working, differentiad line speeds, heavier loads,
improved utilisation of rolling stock, new forms of traction. signaling. braking
and so on. Such developments would not have been possible without the full
co-operation of footplate stafl and the . . itself. Second, ¢
were expected to accept additional responsibilities, increased strain and more
flexible working in the interests of higher productivity: they also were expected

to agree to further reductions in manpower. In this. the . ... . claim,
drivers are more involved in the burdens of technological change than any other
grade. Finally, the .. ... . . contended that the 7 s proposals for

linking pay to productiviy, « suture were unacceptable to them — not least,
because they took the form of an overull supplement to basic rates which was
dependent on factors outside the control of drivers. What they demunded was a
separate increase for footplate staff which fully recognised their special
contribution 1o past and future productivity,

111, There would seem to be four arguments against this proposal. In the

first place, we do not know of any acceptable way of determining the relative

contribution of Aaffrooverall productivity improvements. The *

tells us that, in terms of staff reductions, these grades have made less
contribution than other grades. They also say that the formula of
passenger/freight tonne-miles per driver shows a decrease of 4.8 per cent since
1974. But we cannot accept either of these measures as an objective guide to the
relative contribution made by ~ staff and we appreciate that the
conclusions thev nnint 1o are not acceptable to the . On the other
hand. the . have not provided us with alternative methods of
calculation that support their claim. What they have done is to emphasise the
extent to which some drivers are being affected by the new working methods
that make increased productivity possible — without spelling out the
consequences in teems of their relative worth. Indeed. the . . have
not even provided us with a precise claim in money terms. They have said that
this is a matter we must decide after consideration of all their evidence.

112, This brings us to the second argument against the .
proposal. It follows from what has been said above that if we were to decide |h.n
a separate payment of a given size should be paid to stuff, and the
. . agreed 1o abide by our Decision, the way would be opento further claims
and counter-claims on behalf of other occupational groups — many of whom
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might well argoe that their contribution to productivity was at least as great as
that of the footplate grades. We know of no way in which we could pive guidance
to the parties on how to deal with such claims, slthough they would threaten still
further the hroad stahility of basic rate relativities that we have agreed was one
of the miun objectives of the 1974 review.

13, Thenthere is the fact thatit seems to us that the very nature of railway
work militates against attempts 10 apportion contributions towards improved
performunce onagrade by grade basis. Asthe. argues. productivity gains
on the railways arisc as the result of a complex of inter-acting decisions and
responses. This process begins with management investment. planning and
innovation, but it usually involves many other grades besides footplate staff
before il is completed — e.g.. S.& T. technicians. signaimen. permanentway
staff. controllers and so on. In this sense we have to accept the .
description of productivity improvement as cssentially a “team cffort’". This
means thut a strong argument can be made out for regarding the contribution of
the warkforce to improved productivity in a way that facilitates a team
approach. We consider that this constitutes a third argument against a scparate
scheme for footplate grades.

114, Of course. it docs not follow from this that we accept the & .
view of the present proposals for an overall Business Performance Scheme.
Indeed. in Decision No, 61 we examine the criticisms made of the proposed
scheme by all the railway unions und we proposc a number of changes, What we
feel we can say at this point is that in our view an overall scheme of this typeisa
morc appropriate way of linking pav to productivity than the sectionalised
proposils wdvanced by the 7 -,

115, Finally, we have to say that, insofar as the A ‘. based their
case on grounds of additional duties, more intensive working and added strain,
we take the view that such devclopments are best assessed on grounds other
than their contribution to higher productivity. We certainly do not consider that
in themselves developments ~F this sort constitute a case for a scparate
productivity payment for ..« staff. They are much more reasonably
regarded as arguments in tavour of increases in pay on grounds of additinnal
responsibility. Indecd similar arguments were advanced by the ¢
on this bisis at the time of Decision No. 42. We thercfore consider them in dcla:l
under this heading in the next scction of our Award.

116. Mcanwhile, we conclude that for all the rcasons set out in paragraphs
111 to 115 the claim for a change on grounds of productivity must fail and we so

award.

D. The additional responsibility argument

117. We¢ have said that although we have not been asked to re-assess the
justifiability of the | * settlement, we consider that. for the
purposes of this reference, the payments arising out of it are best regarded as
compensation for additional responsibitiviec. We therefore feel that we are
entitied 1o consider how far the # - . claim can be justified on similar
grounds. 'f any case can be made out under this heading there would be no
grounds for regarding it as a signal for a general movement in basic rates. It
would also not rule out the introduction of an agreed and appropriate scheme to
link pay to xmprovcd produerri=ity, With these thoughtsin mind we examined the

-arguments of the ... .. . .. with great care 10 se¢ if we could agree that a

case had been established.

e m

e . .
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“responsibility affecting all footplate staff. What we were faced with was an

argument that a limited number of drivers had been required to work more
intensively, or under conditions of greater strain, with more burdensome
responsihilities, as a result of particular developments which at nmcs only
affcucd a relatively small number of driving turne — e o hiv,
R TLACTIN .»¢s, the adcl
C .« o and so on. Olhcr pl.mned changes were said 1o be likely to involve
additional responsibility and strain at some time in the future — c¢.g. the
introduction of reversible -
119. Wcmspcctcdcxamplcsofalllhcsedcvclopmcntsincnmpany withour
Assessors and tried to decide how far a claim could be established in cach casc.
This led to our sccond conclusion: much of what we saw was before the

when it was considering the 7 ‘s offer for “*Payment for
Additional Resnonsibilities™ in 1974. On that occasion. it will be remembered,
the ¢ . asked for changes in the past and future content of driving

work to be recognised under cleven headings. including the trend to increased
speeds. speed restrictions. intensified suburban working. medical strain and
new forms of traction. The | .00k the view that there was a case for an
additional responsibility payment roughly twice that suggested by the Board.
but it went on to the point oul that this should be paid *in recognition of all the
items of additional responsibility adduced in the evidence of the parties™

120, We have decided that we nre unable to form o view about the possible
impact of planned or future changes which were not then operational. We
consider that we would only be justified in recommending further payment if we
were convinced that one of two conditions applied:

1. the degree of responsibility involved in any particular case was’

significantly underestimated at the time of Decision No. 42: or

2. subsequent developments bad resulted in new examples of
significant additions to responsibility that were not taken into
account at the time of Decision No. 42.

121. Afier further careful consideration of the evidence to which our
attention was drawn it is our unanimous conclusion that therc is one instance
where one or other of these conditions is met. Thisis the case of ; driving.
We fully appreciate that the operationof .~ ' was, in some sense,

‘taken into account in the 10 per cent Award in Decision No. 42, but it was not

possible for the 7 . members at that time to observe the impact on the

.drivers' job of speeds ~f more than 100 miles an hour. We have now all been able

to observe this | - ‘.nin opcration from the ¢ and we have
all been equally impressed by a number of factors:

(a) the cost and sophistication of the equipment involved;

(b) the nced for more intense observation of conditions ¢

(c). the limitation of braking distances when confronted with sudden
hazards:

(d) the extra pressures involved in time-keeping;

(e) thc consudcrablc responsnblhues for thc comfort and safety

. .o - - - -

All these factors appear 1o us to consitute a case for an additional payment for_
= speeds of over a hundred miles an hour.
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the relative value of the additional responsibilitics involved, in comparicon with
the duties performed by the generality of drivers. As a result. we find we can
recommend that for -~ . at more than 10O miles an hour, an additional
payment is justificd, This should be equal to 25 per cent of the basic rate per turn
per 2.0 ..

123. Of course there are several ways in which such entitlements could be
distributed amongst . ..estaff. but there are broadly two alternatives. Inthe
first place. they could take the farm of separate allowances. confined 10 the
drivers who actually drive ri.o. - . . . Inthe second. the partics might prefer
to total up the sums involved and average them out amongst drivers in general,
ordrivers and assistant drivers. or alls < staff. After careful consideration
we consider that we wish to recommenc the first alternative 1o the partics.

124, We consider that all drivers who are required to drive at more than 100
miles an hour ina given turn should receive a supplement equal to 25 per cent of the
drivers’ basic rate for the turn in question. (Given the drivers® present rate of pay,
this would result in a payment of £3.14 per driver per turn.) This seems tousto be
aLiizapd reasonable recompense for the additional responsibilities involved. It
is alsoin line with a well-established practice on the railways of providing extra
payment for duties which are significantly more responsible than those required
to be performed hy the generality of a given grade. We have already said that the
payments recently made te ’ are best regarded as one example of
this practice. Another exampic s the extra payment made for driving motor
vehicles: another is the practice of paying the full drivers™ rate to drivers’
assistants when they undertake driving dutics. (Indeced. it is possible to argue
that the exinting milcage allowance for driving turns over 200 miles is yet another
illustration of the principle in action.) .

125. Because it derives from such a widely accepted principle. we do not
view the first alternative as any Kind of precedent. In particular. it is not u form of
selnesifiention™ — or even a move in that direction. We fully appreciate the

L =lsoppositionto all forms of classification. In Decision No. 42. the
e ", went out of its way to stress that it had been impressed by the variety
anu swupe of existing drivers’ tasks and their close inter-relationship’. It said
that there was no ‘‘simple alternative way™ of organising this work and

concluded:—
© L. we were impressed by the practical objections which the
. . and the drivers themselves were able to raise to the
ratheriennneeideas outhined at our hearings. Wealso sympathise with
the s objections 10 proposals which they think are
boind to reduce the diversity of driving work, muking it more
monotonous and boring. ™ :
126. 1t should be explained that the present § .+. Decision is not
seeking 1o depart from this general position. We are not suggesting that there
should be a separate class of drivers. enjoying a special rate for work that is
regarded as particularly responsible. What we are proposing is fully compatible
with the existing link system and the preservation of flexibility and diversity in
driving work, It would ulso be capable of development and extension where
there are significant additions to responsibility cithernow or inthe future. There
may also be clerical groups who have been significantly affected by similar
changes in technology — e.g. those concerncd with preparing schedules for
merry-go-round trains. If so. it is open to the Unions to pursue these matters
through the usual channels, if they wish to do so.

ram N
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conscquence. they may still wichio argue that the sums arising ont of our Award

should be distributed amongst all drivers, or even all . sta{l. We have
said why we lavour i more divect relationship between additional responsibility
and payment in this instance.

STRESS AND STRAIN

128. So far our award has tried to deal with the pay claims that form the

basis of this Dccision under the broad headings of comparability, productivity
and responsibility. Howcver, we have been concious throughout that one aspect

of the , claim was likely toreccive less than its due regard if it had
to be contained entirely within this framework. We refer to what the
S oo . had to say about the effect of stress and strain on the footplate on

their members’ health and expectation of life. We believe that there may well be
a special problem here: but we are not convinced that it is one that can be settled.
or even dealt with, within the context of a claim for more money.

129. We realise that this is an uncharted arca. where proof is lacking asto -
the effects of stress and strain on a drivers” health. But it can surely be said that’
the physical requirement of the driver’s job are such that he has to meet higher
standards than is the case with other types of work. It follows from this
that when drivers are withdrawn from their work on account of hypertension. or
some other disability, they are less likely to be able to return to their normal
work ufter a period of treatment or rest than is the case with other grades. In
other words, the consequences of even minor disabilities are more lasting and
damaging in their case. There is also evidence that it is often difficult to fit them
ino other work, .

130. We therefore conclude that because of higher health standards, 1
fooiplate stafl are ot aveater risk in holding their employment than other raitway =~
grades. The <o = advance this circumstance as an argument in favour
of increasing pay. but it is our vicw that pay is not the answer to the problem.
What is regunired is some way of reducing risks. or their consequences for
particular drivers. We do not consider that this Decision is an appropriute place
for us 10 make positive suggestions., or proposals, under onc or another of these
headings. although we are not unmindful of the fact that two of the references
awaiting our attention have some relation to the problem of stress and strain
amongst footplate stafl and we propose to deal with those references at the

-earlicst possihle moment, Our point, at the moment, is simply that. while we do

not consider that the / oargaments relting w0 health bazards

.constitute a case for going further than we have done in this Decision, we would

not want 1o be thought to be dismissing them out of hand. For this reason, we
have proposed discussions along the lines set out below, In fact, we recommend
that the parties should give urgent consideration to this matter, so that they may
denl with the basic problem in its entirety as soon as we have issued our Decisions on
those aspects of it which have been referred to us, which, as we understand them,
do not deal with the problem as a whole. There are several possible ways forward
which the parties should review. One approach would seem (o lie through moves
ir the direction of earli¢r retircment — as we were told is the case on the French
- . Another approach would involve more recularised arrangements for
accommodating ex-drivers in other forms of : . employment,

E  Conclusions and summary
131. We have said that we consider that there is no basis for an agreed _.-

. solution to the issues raised in these two references unless those involved are

nranarad ta nuulify ot lnaet cnma Af thole ndantad ancitinne Vet if thao nea
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the future stability and prosperity of the industry and the merits of the casc. The
key lics in regarding the recent settlement for 's as compensation
for additional responsibilities. We can then ask whether there are any other
groups who would be able to sustain a similar claim on similar lines? We have
givenour reasons for deciding thatdriving at more than a hundred miles an
hourinvolves a substantial additional responsibility. and we have sugpested that
there may be other groups where there may be a case to be dealt with by
up-grading. We have also said why we consider that the payment of additional
responsibility allowances. onaturn by turn basis. is in no sense a departure from
established practice. It remains for us to recommend our proposals 1n the
parties. and to thark both the Asscssors and our Secretary, ?

132. We can summarise our Decision as follows.

I. The claim for a general pay movement on the grounds of
comparability is not sustained. for the reasons set out in
paragraphs 103 to 108 above.

~

The claim for a separate payment for . grades. on
grownds of productivity, is not sustained. for the reasons set out in
paragraphs 111 1o 115 above.

3. Werecommend that for driving .at more than 100 miles an
hour an additional pavment is justificd. This should be equal 1o 25
per cent of the basic rate per turn per driver.

4. We recommend that these entitlements, amounting, according to
our calculations to £3.14 per driver per turn should take the form of
separate and identifiable allowances. confined to those drivers
who are required 1o undertake the additional responsibilitics
involved.

5. It mav be that some other groups affected by the claim could
establish a similar case on grounds of additional responsibility -
e.x. in wavs discussed in paragraph 126, If this is the case. it is
open 1o the parties to deal with the issue through the normal
channels and, il a claim is justified. up-grading would seem 10 be
the most appropriate solution.

6. There should be discussions between the and the
appropriate unions to deal with the problem that arises when a
driver is no longer able 10 perform the full range of driving dutics
Sor reasons of health. These discussions showld explore, amongst

' other possibilities, the approaches suggested in paragraph 130
above, =i.e. early retirement and more regularised arrangements
for accommodating ex-drivers in other forms of ¢
employment.

Signed: * (Chairman)

)
< s
B

October 1978

328



329

Appendix 3

Anova Tables, with cell means and standard deviations,

referred to in c.p.a. Analysis of Arbitration Hearings

(Chapters Five to Eight)
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"~ Appendix 4

Typical Seating Arrangements at the Arbitration hearing ( Ad hoc Arbitration
Case Studies, Chapter Nine).
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Appendix 5

Extracts from Parties' Statements of Case

(Ad hoc Arbitration Case Studies, Chapter Nine)
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CASE 5

Union Statement.

DISPUTE ON THE PAYMENTS DUE TO TRANSPCRTER DRIVERS OPERATING CAR
TRANSPORTERS WITH 15 METRE TRAILERS.

)

1. As referred to in 'Undisputed Facts' the Company operated 13 metre
trailers until legislation allowed the introduction of 15 metre
trailers in 1970. '

On the 22nd June, 1970, a local agreement was signed between the
Transport & General Workers' Unijon and : ~ --- i~ ‘mali” 't management
(Sec Appendix 1). This was in two parts:-

(a) The driver received an hourly payment for driving a 15 metre
trailer (11/- per hour) and,

(v) For cach car carried etc. as referred in 'Undisputed Facts',
Dagenham depot delivered the production of one of Ford's largest
locations, and until the introduction of the 'Baby' Ford Fiesta,
the production of that depot was such that the size of the
vehicles produced, only made it possible to carry 5 vchicles on
the 13 metre trailer, '

2 During April 1970, an agreement was signed (See Appendix 23} of
Dagenham to destination to Dagenham, five cars carried from Dagenhan
but six cars only carried out of llalewood or elsewhere. The reason
for this being the length of car as produced by Ford Motor Company
other than their factory at Dagenham.

3. Majority of work during this time was Ford Motor Company Cortinas,
Dagenham, Essex to the Midlands. The smaller cars produced at Ford
Motor Company at Halewood (Lancashire) or by other manufacturers in
the Midlands would obviously not be transported to the North or
Midlands by Dagenham tased transporters.

The Company attempted to carry three Dagenham produced vehicles on the
bottom deck of the 13 metre trailer, by the use of 2 slopirg ramps
on the bottom deck, but the Company were forced to abandon the
project because of damage to vehicles and the safety factor, which
shop stewards made representations to the management.

|
S In the other major producing area which the Company refer to, this

payment has been made since 1970.
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1
Drivers Cucrating Car Trancporbers with 15 nelre Trailers.

~ The Company-- “: . 1id, .

The Cane for

. . . ‘ ‘ﬂ s .‘.\‘
/ Tuere is atiached herclto os Appendix 1 a "Joint Paper"
by the parties setiing cut the undicgputed facts_/.

1. Both psriies agree that from Junc 1570 until the present
the payscnts to the traoncporter drivers at Dagenham have
been wmzde accovding te the Coumpzny's inverpretaticn of
the Dagentem Local Agreement of 22nd Junz 1970, znd not
accorcing to the intcrpretation now advanced by the Trade
Union. Both parties also agree that from June 1970 to
Oclober 1977, a period of over 7 years, the interpretation
of the Azrceiment by the Company went unchallenged by

H,

the Trade Union. The Agreement is attached as Appendix 2.

2. In these circumstznces it is the contention of the
Conprny Lhat the arden of proof of an crroor in
intcrpretation should rest on the Trade Union.

.3. Ve contcnd also that the Union i3 obliged to prove two
distinct and separate fects and that its case fails if
it cannot convince the pancl on either count.

4, Firstly it is obliged to demonstrake that the normzl
car carrying capacity of the 13 netre trailer in june
1970 was 5 cars and that this fact wes clearly rceognised
cartics.

at the tirme ani accepted as such by both

5. Sccondly if it can convince the pmanel on this count, then
- we contznd that the Union must explain why it allowed over

-+ 7 yecars tc clapse before challenging the interpretaticn

on which the fzrecment has been implemnented, Custom =nd

practice is a powerful principle in industrial disputes.

We ask the nznel to consider how it would rezet if the
situation was reversed in tiat the Company was cleiming
that for over 7 years it had pcid to its drivers amounts
in excess of. the correct interpretation of the Agreement.
In thece circumstances we suggest that, even if the
Company demonsirated

inz ivly tiv
interprotzition was absolutely correct, it is hicghly
inprobable that a Panel of Arditraters would Iind in
its favour - either in awarding retrespoctilive financial
adjuztcents or in ruiing that the irterpretation
estadlisied by custenm and preciice sherld we arended Tor
the fuiure. Custon end praciice wouvld =lnost ceviainly,
vie sugsest, cvaerrule sll other congiacratlions i these

circunstancos.

6. Indusirial rel=tivrs gaveencnt

,
3
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would seck., As a result, the principle of custcom and
practice implicity recognises that there is a )
recpensibility on both parties to challenge clearly
anything that it believes to have been a misinterpretation
of an agrcement by the other party as soon as it is
aware of the cxistence of any dispute. If either porty
docs not do 50 we belicve that in practice it concedes
its right to do so at a later date, Any element of
ambiguity in eny ‘industrial relaticns agreement - no
matter how zncicent and no matter how hallowed by custiom
and practice - would otherwise become a potential

Tocus of industrial conflict which would in general

be incapable of logical resoluticn because most of the
cvidence on which a decision could be based would

have been lost with the passage of time.

Since the signing of the Local Asrccment at Dagenham
which is the subject of this dispute over 7 yecars have
elopsed and the weitten record that rcemains of indistrial
relations negotiations in this period is limited. The
Company's case is that in June 1970 both parties
recogniscd the normal car carrying capacity of the 13
imclere transporter as heing 6 cars., In our opinion, the
evidence presented below proves the following points:

1. Before June 1970, 13 metre trailers carrying & cars
were operating out of Dagenham. -

2. In December 1969, both parties consjdered normal
working of these 13 metre trailers (which at that
time constituted the Dagenhem fleet) to be represented

by the carriage of & cars. .

3. During the period between June 1970 and October 1%77,
the Union had no reason te be in any deubt of the
fact that the threshold for extra car payments to
iransporter drivers was the seventh car carried and

not the.sixth.

4, The Union's Shop Steward for the transporter drivers
section at Dagenham in June 1975, was in no doubt that
Agreement both before and after this date reclated
extra car payments to the ssventh car carried and not
to the sixth and that this fact was clearly and
exXplicitly accepted by him at that time.

Tnis evidence is preserited in pzaragraphs 9 to 13 )
inclusively belecw. In paragraph 14 we have added a brief
note of cxplenation as to what we believe led the Trade

Union into this dispute.

-VWe agree that in the mid 1960's, vhen 13 metre trailers

were first intiroduvced, they carried 5 cars - 3 on the
top deck and 2 on the lowar one. However, because of
the productivity tenefit involved, the Conpany
immediately devoted considerable cngincering effort to
devising a satisfactory modificztion that would enzble
rars to he carried on the shertor lower deck. Two
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10.

11.

-onc car rore than the cxis

1«ﬁfei‘(lggk and one wilh aalonsion (lips on the rcar
Cial 01 wiie lowes o, Ia 1007 e Covpony Uiiuk
modified trailers to carry 6 cars (sce Appendix 3).
In the month of May 1S69 Goverrnrent legislation was
introduced to pernit the use of 15 motre trailers. This
permitted the Compiny to exbend its 13 metre trailers
to continue to carry six cars and more. It was not
permissible to exlend the length of the lower deck by
the full 2 metres (from 13 melres 1o 15 metres) becsuse
of restrictions on the overhang permitted beyond the-
rear axle. However, it was possible to fit extension
flaps of lenpgth 2' 6", These flaps Lhen made it
possible to carry three cars on the lower deck in the
flat position as well as three cars on the top deck.

A photopgraph of a trailer of 13 meires modified with
these 2' G" extension flaps is attached as Appendix 4.
The Coumpuny's Flecet of 65 transpoftcrs in 1969 was
almost cxclusively of a type that perimitted this
extension to be used. Virtually all trailers as a
result had bcen modificd to carry <ix cars by the end
of 1569. fApazart from a short period of three wecks

at the cnd of 1969 and ecarly 1970, when there was a
dispute (see paragraph 10 below) on the safely of
carrying three cars on the lower deck it was the
norm21 praclice throughout for sir cars to be carried
on these adapted 13 metre transporters.

In 1969, just after the compsny had completed the
equipping of all its standard 12 metre itrailers with

2' 6" extension flaps there was a short industrial
dispute on these trailers. The Trade Union claimed that
it was difficult to chain the third rear car seccurely,
The dispute was resolved within the same day by the
Compzny's azecement to fit an additional chain and
accepiing the fact that the drivers would only carry
five cars until such time as the chain was Ifitted.
Since this was a very minor modification which could

be carricd out casily and quickly all the Company's
standard 13 metre trailers had been fitted with a

chain of this type within three weeks. The agreement
cstablished that, provided a safety chain was fitted to
the lower deck, nornirel working, cixolicitly identificd _asg
the carriase of 6 cars, would resume., A pnotocopy oI
This agroement is avtached as Appendix 5. Ve ask the
Arbitraters to cote that neither this agreement nor
the Agrceomsnt of June 1970 related to specified models.
Both refer oniy to "cers" and to what was c¢cnsidered to
be "normal", .

A 15 metre trailer was obtained and used for manocuvrability

tests dwving 1669. When these tests proved satisfactory
the Coupuny placed orders for a nwater of 15 metre

_trailers, the first of which arrived in January 1970,

These vehicles were capable of carrying seven cars, four
on the top deck and threc on the lower deck, and this wA
ting 13 m@tre trailers which
carcied three on the “cp deck and three on the boiton
deeck. The drivers conzcquently dzrended an oxtr2
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payment hec they vwere carrying one additionol car,
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vere completed on 22nd June 1970.  The agrecient
then Fgached provided a higher bosic rvate for drivers
operating 15 moetre troncporiters: rosnrdless of how nany
cars lhey were carrying on a particular Lrio. It also
provided for an additional paymont of six old shillings
on any trip whon the 15 netre transporter was carryiné
the additional car of which it was capable, as per
Appendix 2. T )
A A "
12. The Local Agrecment of June 1970 was net made and
immediately forgotten. The attached memo daled 20th
July, 1970 (Appcndix 6) chows that it was the focus
of considerable discussion and bacgaining during the
period of its introduction. Thére is however, no doubt
that the thresnold for exira car payments from the
oulset has in practice been the secventh car carried.
There is no record of any challenge from the Trade Union
to this interpretation., Any discrepancy between what
the employee belicves in his entitloment ard what he
has been paid can be and is normally a matter for
immediale represcntations to Management, often with a
shop stcward present. No representative of thie Union
has claimed thata any time from June 1970 until
Octobier 1977, any lransporicr driver protested cven
verbally that he had becn wrongly paid. 60 articulate
and oulspoken drivers would hardly fail for 7 ycars
to notice an underpaymcnt or fail to question it,

13.. Seven years have not elapsed without reference to the
Agrecmant nor without challenge from the Trade Unicn on
particular other aspects of its applicaticn., There are
a limited number of occzasions where a transporter driver
outbound with a load from Dagenhzm is inveolved in a
Journey that is racognised as being of 2 days duration.
WVhether such a journcy involved cne single extra car
payment (because one trip only was involved) cor twice
the norrmal extra car payment (because of the 2 days
drivinz) is not covered Ly the Agrecement. Only a
“small fraction of the trivs involve 2 days driving and

" this situation. was probably overlcoked by the pcople
who framed the Agrecment. In June 1975 the guestion
became a bone of contention. It was settled on 13th

“June, 1975 Ly the agreement that from this date cnwards
double the normal extra car payment would be provided
for a 2 day trip involving extra cars, but that no
retrospective payments would be made for the fact that
It had nct been paid this way previously. The Trade
Union ncgotiator wes Mr. M. Dulicu in his céepacity

as the Shop Steward of the Transporter Drivers Sectiion.
No typewritten version of this addendum to the
Agreement was made but Fr. Dulicu znnotated his copy

~ of the original Local Agrcement carcfully and explicitly

with 2 new clause. He then signed and dated it. The

Company has a photocopy .of this annotaled document. A
- s a3 . B R P
Copy is provided as Appendix 7. It_shows bevond doube

—— S -

A NOoT Th” 53T

that at _this date fthe Unign's renrcacniative oF ohe

LAt AL TALS CENe LG Lnion 3 TENCesiAkaciye o s
transooricr oriveprs rococriced exnlicicly ang 2collvil

- - — - - .- —.__-‘- v - p g -;‘——-_:.‘-— e
that_tile exura car nayi ore in resncect el e L oVEeDR

C&Yr CeE.Lrieo

————— P —— D ¢ W .

361




15‘.

the dispute arose. It is our conlention that it was
triggered by the coincidence of 2 fuctors in the Autumn
of 197/. The first was a tusporury roduction of

output from 'ord's Dagenheom pldnt which had the effect
of marginally rcducing the earnings of the Dagenham
tronsporter drivers., The scecond was their discovery
during Uhis period that the tronsporter drivers

at the Coripany's other major deport in Ilaleiood were
receiving extra car payments for S as well és for 7 cars.

The claim, we belicve, was initially presented because of an
-underlying desire to achiceve immediate parity with

drivers at the Company's llalewood plant. Retlrospection
was not mentioned., The Company lhen demonstrated
conclusively that in the 1570/71 period Dagenham and
Halc¢wood had negotiated totally different local

agrecements -on the introduclion of the 15 metre transporters:

(Dagerham had cbiained a higher basic rate than Halewood.
This small difference in basic rates for transporter
drivers belween Dagenhem and Halcewood drivers has
continuced to the cnd of 19/7. Halewood had siruck a
bargzin on extra car payments more favourable to the
drivers Lhan +that struck at Dagenham). The claim from
the Union at Dagenham then appears to have become
transaquted for the first time into a challenge to the
interpretation of the Local Agreament of June 1970,

At this time also the first demand for retrospcctive

peyments was made.

The Union's delay in challenging the Company's:
interpretation of the 1970 agrecment has a further
effect. If the panel finds that the Union's contentions
are right it will or may be cpen to the Union to claim
back payments for its members frem 1970 to cate. This
raises two fundamental difficulties. Fist, by no mezns
all the presenttrensporter drivers have been ciployed
continucusly throughout this period. Secondly, the
Company's pay roll records only go back to 1574 and

the Company has no means of calculating the number of
cars carried by cach driver beyond that year. At best,
thercfore,the panel_gould only msge a rough gstlmate

of the appropriate back payment whlgh wpuld almost .
certainly be wrong and vould prcjudlce.the Compeny, while
unfajrly teacfiting existing drivers with short or
relatively short periods of service. Within the broad
terms of refercnce of the pancel the Company therefore
advances these further rcasons for inviting the panel

to reject the Union's claim.

Dated the r¥$' day of January 1978.
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CASE 9

BOARD OF ARBITRATION BETWZEN . . INDUSTRIAL SERVICES

AND THE AMALGAMATED UNION OF ENGINEERING WORKERS (C.S.).

STATEMENT OF CASE OF

AJU.E.W, (CONSTRUCTIONAL SECTION)
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1.  On the 14th December, 1976 Mr. G ~was instructed to take a crane 364

X
to Covendxy Crane Eire, In accordance with the firm's normal practice

there was negotiation on the length of running time to be allowed and,

after discussioh, this was agreed at five hours, This is recorded in

‘Document YNoo, 1.

2, Mr. G 1 returned to Slough Depot shortly after midnight on the
15th December, 1976 to find instructions for his next Job at Mars, Slough,
et 7.30 a.m, on the 15th December, 1376, Accordingly he prepared the
crane immediately and left the yard for home at 12,45 on the 15th December,
1976, He returned to the yard at 4.30 a.,m., 1,6, three-and-three-quarter

hours later,

3o At the end of the week Mr, G completed his time sheets in respect of

the Coventry Crane Hire job and the Mars, Slough, Job.

4e This document, Document No, 2, shows that Mr, G - completed the time sheet
for Covertry in accordance with his agreement with Mr, ™ .» Tecorded
in Document Noo 1. Document No, 2 also recofda the time booked for the Mars

Job, i.e. one hLour each way travelling time, The Job caxrd for the Mars Jod

-

is attached (Docurent No, 35.

56 On the 21s%t December, 1976 Mr, . 7 ° in the presence of Mr, . i
_ - Union Shop Steward, accused Mro G i of falsifying his time sheets in respect

of the Coventry job and suspended ¥r. G 1 from work om full pay (which he
had never received), Mr. T "informed the Urnion's Divisional Organiser,
Mre ° . de

6, On the 5th January, 1977 Mz. R% , with Mr, v = the Deputy Shop Steward

- again saw Mr, O’ .- nuléwin to see if there was any. change in Mr, ™ LR
attitude and was told by Mr. that he was consulting his legal department,
Mr, R¢ referred to Section 10 of the Comsolidated Crzane Agreement,

(Document Foo 4)s
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10,

1.

12.

— 13,

14,

On the 10th January, 1977 Mr, ° -+ ., Divisional Organiser,
met with Mr, e _ at the Slough Depot togother with lir. -
and Mr, . s _ Mr.\ * explained the implications of the

Enployment Proteoction Act and the Consolidated Crane Agreexent,

Mro : i=-> response was & refusal to ro-employ YXr. . .

to yhich ¥rs VW ' ssponded that in those circumstances all

A.U.E.W, (Constructional Section) workers wsre withdrawing their labour.

At no time did Mr. G:.. ~ depart from the agreed formula and system laid
down and evidenced by Document No, 6 which sets out the agreement for

booking travelling and rigging time,

Industrial Services is a member of the Contractors® Plant
Association,’ That association has an agrecment with the A.ﬁ.E.w.
(Constructional Section) known as the Consolidated Crane Agreement,

(Document Xo, 4 already referred to).

Section 8 lays down disciplinary procedures and Section 10 provisiens

for the avoidance of disrutes,

By Section 8 a verbal warning shall be given to the operative of the
omploferﬁ' dissatisfaction, Fo such verbal warning Qas given, Neor
was tﬁa Union (Shop Steward) notified.. It is not kmown if any entry
was made in the operative's record for po such document hzs been provided,

Indeed until this dispute no emplo}ee nof indeed the Upion was aware of

the existence of such record,

Further by Section 8 (2) no further verbal warming confirmed in writing

was given to Mr, C.-°° + or his Shop Steward.

By Section 8 (4) in the event of alleged gross industrial misconduct the

6iployer is required to investigate as quickly as praoticable,(andif
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17.

18,

19,

20,
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fair hearing of the operative and the local representative of the.Union.
Mr, Gr -\ was suspended on the 21st December, 1976 but there was no

felr hearing indeed there was no hearing ct all,

- Nor under Seotion 8 (5) was Mr. Gy warned that an investigation

into 2lleged gross industrial misconduct was taking place,

Under Section 8 (4) in the event of alleged gross industrial misconduct

it is intended that the local representative ghould be present, TUnlike
other Sectiona the words "Shop Steward" are not indicated, This clearly
means that it is the Full-Time Official of the Union who should be present,
The intention is t¢ make the Union officialli avares of the seriousness of

the charge and its possible implications on the relationship between the

employer and the Union,

Section 10 of the Consolidated Crane Agreement is headed "Procedures for
the Avoid’nce of Disputes", The principle lying tehind this section
i4s that there should be no action taken by either side until the procedure

agreement has been exhausted,

In the present case it is clear that as early as the 21st December, 1976
a dispute existed, In accordance with Section 10 (3)(c) the matter was
referred to the local official of the Union, Mr., Winterflood, by the

Shop Steward, followirg the mesting with Mr, Richard Baldwin when Mr, Griff

was suspended,

In accordance with Section 10 (3)(d) Mr. Wi.. . notified the General

Secretary of the A.U,E.W. (Constructional Section),

On the 11th January, 1977 acting in accordance with Section 10 (3)(e)
the Gereral Secretary Qrote to Mr, s of the Contractors! Plant

Association (Document No, 7) suggest ug a meeting in an attempt to
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22,
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25,

It was not until the 2nd February, 1977, three weeks later, that 367
a reply was received from the Contractors! Plant Association

(Document ¥o. 8). The Union was unable to accept the terms for

a meeting, nanely a full return to work, for the Union's Arguzent

wag that - *  Industrial Services has not complied with eithex

-Section 8 or the terms of Section 10, A letter dated the Tth

February, 1977 (Document No. 9) was sent setting out the Union's

attitude,

Shortly before that letter was received a meeting took place at

the Head Office of the A,U,E.W. (Construotional Section) with

the Assistant GCeneral Secretary and Mr, . — s At

that meeting the Assistant Ceneral Secretary reaffirmed the Upion's
desire to see the provisions of the Consolidated Crane Agreement applied

but Mr, . ' refused to reinstate Mr, C: .

A further meeting took place orn the 27tp January, 1977 attended by

Mr, . + - .. and his Legal Adviser, Mr, _ : At that
meeting Mr, . -4 through his Solicitor again refused to
reinstate Mr, G- . wut said they would resoind their dismissal

contained in Document No 5., and offer him a sum equivalent to redundancy

Paye. That offer was not acceptable to the Union,

On the 9th February, 1977 a létter from the Contractors! Plant Association
(Document No, 10) was received by the A,U.E.W, (Constructional Section)
stating that |  Industrial Services had offered to suspend

Mr, ¢ " _qntil a Central Conference could take place. No such
suapension was in fact ever cffered es set out in paragraph 22, the only

offer made was a sum equivalent to redundancy pay.

SUMMARY s National Agreements such as the A.U.E.W. (Constructional

Section)/Contractors! Plant Association is designed to avoid precisely

the situation which has arisen in this case,
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27,
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Section 8 lays dcwn in very clear terms consistent with the
recozmendations set out in the A.C.A.S. guide exactly what should
be done if an exployer has any complaint about the conduct of one
of his employeesr, Yet Section 8 wes never complied with by
i Industrial Services, No verbal warnings were given,
no follow-up written warnings were given and the local 0fficial
was not involved in the way that Section 8 intended nor was the
Full-Time Official involved until ;fter a written dismissal was

given, No enquiry took place and notification given of its

existence nor wvas Mr, G . and the Official ever given a hearing
so that Mr, G . could present his version of the dispute, The
only meeting of any relevance was when Mr, G : was suspended yet

if the charge was gross industrial misconduct the procedure of enquiry
followed by a bearing was never adhered to, At all times Mr, G
has denicd felsifying his time sheets, no evidenoe has ever been presented

and most importantly Mr, G: has never been given the opportunity of

defending himself against,

Seotion 10 is designed to bring in the Full-Tire 0fficials arnd the Head
Office of the Union in order to deal with matters guickly to prevent
industrial action occurring, It i8 clearly designed to maintain the
status-quo pexding discuseion at employer/head office level yet Br
Industri2l Services have never at any time been prepared tc reiznstzte

¥r, C and to allow thebrocedure to operate,

11th July, 1977.
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Industrial Services and Acalgamated Union of Logineering uoraerq
Reference to Arbitration.

Cbcervonce of Consolidated Crane Arreement Froeedure.

CHISTORY OF EVENTS,.

1. Thg origin;l dispute between ocurselves aznd the AUEM stens

from our diemissal of one of our Crane Drivers employed at our Slough
Depot nazely -\ for alleged falsification of his tize

sheets. Ve had rcason to believe that time sheets were not beirz filled
in correctly. On 1.12.76 we wrote to Mr. Griffin on this subject regarding
alleged discrepancies in his time sheet for the week erded 25.11.76. Cory
berewith. On 14.12.76. we issued s formal written notice to all drivers at

Slouzh Depot regarding correct completion of time sheets - copy kerewith.

2. On Vednesday 21.12.76 ¢ . was surmoned to the office together with
the Slough Shop Steward ! - - . and was interviewed by Mr. I

regarding the tirce eheets he had put in for the 14th/15th and 16th Decemﬁer.
It vas put to him by Mr. . that he was claiming a total of 15 houré

for the Coventry job bhe had been employed to do whereas in fact he was cnly
entitled to ¢laim 13 hours 35 rmirs. having arrived back at our Slough Depot
11.20 p.o. and leaving 11.35 p.m. on the 14th Dedember and not 1 a.m. on the
15th DeSexter as shown on his time sheet. . denied this. Mr. T i
pointed cut there vere two indeperdent witnesses &5 to hic tirme of arrival
back %o tie Depot but it . . maintaned his denial. kr. B : al=o alleged
accordirz to his tice sheet ( 1 was claimirz a total of 15% Lours for
Vednesday the 15th Dececber 1976 all at doutle tize rate (no 4 kours breai)
vhereas the correct total was 11% hours. 8 hours flat 3} hours overtize.
Likewise in respect of Thursday the 16th Decercber 1976 ( claized he s
started work at 8.a.o. whereas according to cur records he did rot arrive ia
the Depot until 8.30 a.m. Mr. .~ i told - . %he catter would be-
inves*iggted further and meanwhile he was suspended on full tire.

3, After Christzas om Tuesday 4.1.77 having considered the matter carefully
Mr., - ‘met with a Mr. ’7 ;AMiJ Y the area orgariser and the lcza
representati%é of the AUEW Mr. T (Stop Steward) axzd Deputy StE5ura
o, . aas ‘ . cace was discussed with Fr, Wiz T . 4 and Mr, B
indicated ke vas minded to dismiss G. . for this falsification of his tire
sheets which we considered asounted to gross riscorduct justifyizg irstant
diemissale Mre. W . warned there would be trouble and in fact Mr., Re-.
said "right were on strike" . Deputy Steward D axd Mr. W . ¢ (local
organ,ser) looked very surprised and Davis eaid “wo, harg on a minute Les”
but . * made his way to the office door and repeated "welre on strile.
All three of them walked out of the yard arguing loudly as they walked up tie
road. Later J&. . .= (Steward) said to me "Ive had to do this Richard, Tezy

is my best friend", I rerlied thot this is totzlly unacceptable and ant

r
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situvation beforc a certral conference could be ccnviened, There was
geuvsequently a vote teken on the enecticn €2 a %3tz and cut of 45 -

who voted ten were in faﬂbur of strike action and in fact the AUEW men at: }
our Slough Depot have been on strike ever since then.

4, ©= Eéd:esday-5.1.77 e celivered writtern rotice to G: . informirng

hin he vas diexissed forthlith - see copy letter attached.

5. On Tuesday 25.1.77 rotwvithstanding a clear majority vote against strile

by 33 to 10 the men at cur Stockton Depot were instraucted to coze out on
strike by treir Union the AUZY and have been on strike ever since. On that
sape day our kr. -7 - +u met representatives of the AUEY for further
discussions and it was agreed thét a full scale rieeting should be convered

at the Headquarters of the AUZW at Clapham the following day Thursday the

27th January 1977 at which € .n would be present and slso ocur legal advieer
vith ¥r. B .

6. On Thursday 27.1.77 we atterded the meetirg at the Union Eeadquarters at
Clapham and put forward our case regarding the diszmissal of

wvho vas present at the meetirg as was Mr. . - the Slcugh Shop Steward
end geveral other Union Representatives heeded by Mr, . n the Assistant
Secretary of the AUEW. After more than two hours discussion durirg which

Grs raintained that he had simply made an honest rpistzke on his time cteeta
and ve caintcined it was delibarate falsificatien there vas a btrief adjoura-
nent co that we could consider putting forward an offer in gn asttexpt to
resolve the dispute. The meeting was reconvened and we said we were prepared
to reinstate the four men who had been dicziszed nazely Roberts, Banner, Eizzro
and Drer and take back all the other men on strike tut ve were rot prerared

to reinstate G 1 but that we weculd pey kim 2n ez gra?é pay=ent ecuivalent <
his recdundancy pay in return for which we wanted the strike action suspended
end the terzs of the notice dated 14.12.76 which we kad icsued 4o all drivers
regarding the completion of tinme skeets strictly observed in the future. This
offer w23 refused by Mr., S an wko insisted on tke total reinzstatemernt

of Griffin azd who also made it cleer that ke wzs not interested in followirg
the procedure laid down in Section X of the Consolidated Crane Agreezent

for tie aveidarnce of disputes tnless erd until Griffin was first reinstated,
The reetirg therefore achieved nothing and the strike of izdustrial actiea
has continued froz trat day. i .

7. A8 a recult of discussiorns with the Contractors Flant Associaticn C2A

to which we beleng further attempis were made by then during February

to gat the AUEJ to corcur in the conmvening of a Central Coanference

but they zet with no more success than we did because the AUEY coantinued

to iprist that befcre they would attend any Central Co:fereﬁce Griffin

wust be reirzstated. Ve would refer the Board of Arbitratorsto the letters
from the AUEY to the CPA of 7.2.77 end 14.2.77 copies herewith gnd the letter
froo the AUV to Warings Ltd. dated 2.5.77 - copy herewith. In June 1977

the CPA issued a statement setting out their version of these events = copy
herewith and the AUEW issued a ceircular in reply dated 14.6.77 - cooy herewith.
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8. Om 21.3.77 L=~ wmade applicatica to the Industrial Tribunal for
~ ccapersation (NOT PEINSTATEINT) for wnfair diemissal and om 12.4.77 ve filed

our reply. A cdate for the bearirg of his applicatica was eventually fixed
for Tuesday 21.6.77 at the London Regional Office of the Industrisl Tribunal
. bg? on 13.6.77 G- wrote to tke Tribunal stating that ke visked to witrlraw
his arplication and we were so informed, On 22.6.77 we received the official
decision of the Industrial Tribumal to the effect that "the erplication i3
diemicsed on withdrawal by the arnlicanth, ”
9. Feanwhile following several informal meetings and discussions between
the representatives of the CPA and AUEJ a major ceeting was convened and .
took place on Thursday 26.5.77 atterded by cur Mr. E. - 2, Represeztativea
of AUZJ, CPA and Ecgineering Enaployers Fcderation. Hovever no agreement |
could be reacted because the AUEW maintained their refusal to proceed to
Centrel Confererce as provided by the Consolidated Crare Agreecent unless
we first reinstated G 1 Vhich we refused to do.
10, Irdustrial action had escalated and threatened to btecome nation wide
as a result of which following further discussions between ourselves the

CPA and the AU=H it wes agreed the situation be referred to arbitration
and trhat ACAS be invited to act as mediators - see CPA Statement dated 17.6.77

herewith. .

SUZMISSICHS:
Tre Consolidated Crane Agreement was concluded and signed by the CFA end AUZY :

o3 9.7.76 (Copy enclesed herewith)
Secticn 111 contsirzas 'Ganern] Cenditions! r#md eud coctiecn 8 Paca 44 rel-tes

to disciplirary procecure ard the warnings which skbould be given both to

the cperatives and the Union Representatives. Ve cainiain that our letler
t0 G 1 dated 1.12.76 and the potice of 14.12.75 censtituted euch
Ya.";in;s' .

In ezb-rara—~srh 8 (4) Toce 12 relatinz to 2ilegad gress risconduct
Y

it is prbvidea that an investigation shall taxe place and where the
iting, Ve maintzin

decision is for sw—mary dismissal it shall be given in w
that the investigation carried out by us, the meetirng \n’.thQ 7 nu end the

Slough Shop Steward on 12.12.76 and our subseguent letter of disrmissal dated

& - Shop Steward (Local Representative) L

C L. JwdSg -
S¢177 2 ccoy of wh;chasent to L.
: : - . . - . 49
constitute proper notice in accordance with the provisiozs of tzat sub-cectlon,
Under 8 (v2) it is provided tkat an appeal may be nade by the operative 22

accordance with tha procecure for avoidance of disyutes eet out in Sectiza X,
Saction ¥ Drocedure for the Avoidznce of Dis-mtes provides for negotiatic=s

for settlecent of disputes and mainternaznce of norzal woriirng during the rrecees
s . s . : -ama .
of such pegotiaticns. It is stated specifically im Sectioz X (1) that t=
0 L) e - . ° - S Y > '.,iC:S
sball be no storpage of work or otier industrial actioa until tke provis

of the procedure lzid down under Section X have beea exhausted.
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R

Dammm=avh 2 (A) Provides that if after nerotiations btetween the coplicyee
end his union on tbe ore kond ard the Doployer on tho other hand the catter
still remairs urresolved then it pay be referred to the Executive of the

Unica czd the CFL and "either Body liay tuen refer tke matter to a Central
Cozfercnce for cettlement',

I¢ i5 ovor centextion that we were entitled in accordance with the wrovisicans

of Scction 111 (8) (iv) to dicnmiss Griffin for gross misconmduct, We

further sutzit that rowhere in the Comsolidated Crane Agreezent is it

otated either oxpressly or icpliedly that tke Section X procedure for

the avvidaﬁce of disputes can only be inveoked provided the employee

concerred is reinstated, On the contrary we contend that Section X makes it
clear tiat pormal verxdng shall continue until the pro§§dure has been exhausted,
The AULJ at all tizes refused and ctill refuse to attend a Central Ceaferencze
urlecs arld sw*'~ . = is reimstated.

Ye caintain that is a breach by the AUEV of the procedure laid down in

Section X for the avoidance of disputes. Tke AUE/ therefore prevented the

Secticn X procecure frea operating.

DATED this ”‘ﬁfday of July 1977

L
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Appendix 6

Extracts from Arbitration Awards (Ad hoc Arbitration,
Case Studies, Chapter Nine).



' 374

INTRCDUC TION - Case 9

1. ‘By minute dated 6 July 1577, the Advisory, Conciliation & Arbitration -
Service (ACAS) refcrred for settiement by a Board of Arbitration a difference

between - + Industrial Services #2% (the Company) and the Amalgamated
Union of Engineering Workers (Constructional Section) (AUEW (C)). The
Board consisted of - - OBE, MA, fndependent Chairman
appointed by the ACAS, Mr - - ., nominated on behalf of the empioyers!
side, and Mr "~ , &8, nominated on behalf of the workpeople!s
side. .

2. The terms of reference were:

#To determine whether the Amalgamated Union of Engineering
Workers (Constructional) or . Industrial Services
prevented the terms of the Consolidated Crane Agreement
procedure for the avoidance of disputes from operating.!

BACKGROUND

3. On 21 December 1976, a crane driver, Mr A G y Was suspended on
basic pay by BIS, on the grounds that he had allegedly falsified time sheets.
On 5 January 1977, BIS wrote to Mr Gi , informing him that further
investigations had indicated that he had been guilty of gross misconduct and

that h2 was therefore dismissed.

&, Following a meeting on 10 January 1977 between representatives of BIS

and the AUEW(C), other employees at the Company'!s Slough depot stcpped work

In support of a demand that Mr C should be reinstated, pending considefation

of his case uncer the industry's procedure. Four of the strikers were subsequent~
: Iy-dismissed on the grounds that they had broken their contract of employment

with BiIS. On 25 January, erriployees at the Companvts Steckton depot joined the

stoppage.
S. In subsequent discussions, AUEW(C) complained that in dealing with
Mr G- S5 case, BIS had been in violation of procedure. The union insisted

that the case must be deait with in accordance with the provisions of the
Consoiidated Crane Agreement (CCA), but the parties were unable to agree

Tarrangements for doing this and in June 1977 agreed to refer their difference to

arbitration. _ ~
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MAIN REPRESENTATIONS BY AUEW(C)

6. The Union maintained that in dealing with Mr G. case, BIS had

not adhered to the disciplinary provisions of the CCA to which, as members

of the Co;vtractorsl Plant Association (CPA), BIS were party. In particular,
8IS had not given M~ G. . a verbal warning of their diésatlsfaction, nor had
the Company notified the shop steward as regulred by Section 111, Clause (8)(b)(i)
of the CCA; there had been no verbal warning confirmed in writing in
accordance with Clause (8)(b)(ii); the provisions of Clause (8)(b)(iv)(V) relating
to gross misconduct cases had not been followed, as Mr Gr i+ had not been
warned that his case was being investigated, nor had there been a fair hearing
of the employee with a full-time official present. Furthermore, action had

not been taken under Section X of the CCA.

7. In giving official support to the stoppage, the AUEW(C) aimed to persuade
BIS to reinstate Mr G , pending resolution of his case under the CCA
procedure. The AUEW(C) did not dispute that a man could be dismissed for
gross misconduct, but they were concerned that such cases should be dealt with
In accordance with what they regarded as good industrial relations practice,

as laid down in the CCA.

8. BIS had not only failed to adhere to the procedure under the CCA. They
had also failed to observe what was regarded as good practice in industry

generally with regard to disciplinary cases, as lald doewn in the ACAS Code

of Practice.

9. It was common practice in the industry for crane drivers to claim hours
ad_ditional to those worked; the practice was soc generally followed and so
widespread that while accepting that it was a malpractice the AUEW(C) did not

consider that {t constituted gross misconduct.

10. BIS alleged .t.H'at its crane driver employees had been notified that
falsification of time she.ets would merit instant dismissal. Many crane drivers
had not been aware of the notice issued by the Company, as this had not been
issued to employees on an individual bésis, but had been posted on notice boérds
-.where it had, In one instance, been obscured by other papers. The AUEW(C)
had all along made clear to BIS that if they had any complaints about time sheets
or other malpractices they should raise the matter with the Union, but the

Company had never done this.
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11. In dismissing Mr C~ =, BIS had not made him aware of his rights of

appeal against dismissal under CCA procedure.

MAIN REPRESENTATIONS BY BIS

12. The Company contended that Mr G h s offence constituted gross
misconduct and that B1S had followed CCA procedure for handling such

cases, in which the procedure provided for an appeal to be made on behalf of
the employee to Central Conference. BIS were quite prepared to go to Central
Conference, but AUEW(C) had refused to do so unless Mr Griffin was first

reinstated,

13. The AUEW(C) had contended that the practice of claiming for time not
worked was so widespread in the industry that it should not be classified as
gross misconduct, but BIS could not share this view. In fact, a notice had been
issued on 14 December 1976 warning all crane drivers that they would be

Instantly dismissed if they were found to have falsified their time sheets.

14. Mr C. had thus, in common with ail the other crane drivers, been given
a general warning; he had been interviewed regarding his offence In the
presence of a shop steward on 21 December; he had been told in writing on

5 January of the reason for his dismissal. Thus, the Company contended, they
had done everything required of them under the CCA in relation to cases of

gross misconduct.

15. As to the AUEW(C) contention that B1S should have made Mr Griffin aware
of his right of appeal, his contract of service made clear that he was employed
> in accordance with the provisions of the CCA; furthermore, the Company had

written separately to him on 5 January notifying him of his right of appeal.

AWARD

16. 1t was clear from our terms of reference and from the statements made

at the hearing that both the Employer and the Union regarded the Consolidated
Crane Agreement of July 1976 as the basis of their relationship and considered
themselves bound by its provisions, at least from November 1976, when the

firm applied for 'member‘ship of the Contractors! Plant Associaﬁon. " In particular
they accepted the rules embodied in Section (1l (8) Disciplinary Procedure and
Section X (1)=(4) Procedure for the Avoidance of Disputes.



17. We find, however, that the Employer:

() — did not take adequate steps to inform all his employees
of the Agreement and its provisions in relation to their

Contract of Employment;

(ii) did not follow the Disciplinary Procedure laid down in
the Agreement as carefully as he should have done, especially
with regard to giving adequate warning to an employee whose

behaviour was considered to be unsatisfactory and informing

him of his right of appeal;

(i11) in particular, did not give Mr Griffin a fair hearing as

required by Section Il (8)(b)(iv) of the Agreement.

18. At the same time we find that the Employer had the right to dismiss

Mr G r after first suspending him for alleged gross misconduct.

19. We find that the Union, for their part,

(N resorted to strike action too early and too precipitately,
and long before the Procedure for the Avoidance of Disputes

had been exhausted;

(1) did not adequately assist Griffin to appeal agzainst his

dlsmissai;

(1)) insisted on his ﬁe-instatement, which they had no right to do,

before participating in any discussions or negotiations for the

solution of the dispute.

20. Our conclusion is that both the Employer and the Unlon were responsible

for actions which prevented the procedures from operating, and for violating

. the Agreement, in letter or in spirit.

. RECOVMENDATICNS

21, Our terms of reference related to the responsibility for violating the

Consollidated Crane Agreement, and we have found that both parties must bear

some responsibility. It Is not justifiable, however, for either side to refuse

L

- ———
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to ncgotiate for a solution of the dispute on the ground that the other side has
violated the Agreement. Nor is It reasonable for either side to lay down
conditfons, such as that the strike must be ended or that G- . must be re-~
instated, before it will even meet the other side and consider possible sojutions
to the dispute. We have been acutely conscious throughout this hearing, that
the urgenz need is not to apportion blame for what has been done and not

done in the pést but to resolve the dispute and take stepé to re-establich good
relations in the future. To this end we strongly urge that the following action

should be taken:

(a) by the Company:

(1) to suspend Gt «on full pay (that Is, average earnings
for the four weeks before he was dismissed) from the
date of this award until his case is settled; and to re-instate

the four other workers who have been dismissed;

(i1) to ensure that in future important letters to empioyees
are sent by recorded delivery post; that copies of such letter:s
are handed to the local representative of the Union; that
important notices to staff are issued to them individually with

thelr pay slips and that all notices are posted on notice beards

fixed in appropriate places;

(ili) to send copies of this Report and Award to all employees

and to officers of the Contractors! Plant Association.

(b) by the Union:

(N to call off the strike immediately;

(ii) to send copies of this Report and Award to all trade union

members, shop stewards and union officials concerned.

(c) by the Company and the Union:

(N to have the alleged gross misconduct of G investigated,

as a matter of uraency, either by a Central Conference (section

X(4) of the Agreement), or by the Advisory, Conciliation and
Arbitration Service, or by an independent body; in order that

the case may be settled one way cr the other;



(ii) to summon a Central Conference, as soon as G .nt =
case has been settled, to discuss matters on which there is

dispute, and to try to resolve them in a spirit of give and

take;

(1ii) to re-affirm acceptance of the Consolidated Crane Agreement,

and to undertake to follow its provisions in letter and in spirit.

Signed/ - :  (Chairman)

379
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INTRODUC TION Case 4

1. By minute datea 18 FeBruary 1977, the Advisory, Conciliation and
Arbitration Service (ACAS) referred for settlement by a Board of Arbitration
a difference between ° ST ! Bakery (the Company) and

the * L Unlon (URTU) The Board consisted of

. . * : . "= ¢ independent Chairman appointed by the
ACAS, Mr . 'y, hominated on behalf of the employers! slde and

Mr t- ;; nominated on behalf of the workpeoplels side.

2 The terms of reference were:

"to determine whether, in all the circumstances, i
Nottingham, are justified In adjusting Van Salesmen!'s commlssion

——— e e = o

to take account of the Increase In bread prices since the

Introduction of the two third one third commission scheme In

October 1974,

BACKGROUND

3. The Company, a wholly-owned subsldlary of " . L.lmlted,'
employs 67 van salesmen to dellver its prcducts to grocers! shops, to supermarket

and to other sales outlets,

4, Before October 1974, the Salesmen were pald commissicn on sales achieved
above a certain level, known as the datum figure. The datum figure was
determined by the clrcumstances of a particular round, so as to take account of

factors such as the number of calls Involved, the mileage covered and the

number of hours worked.

Se This commisslon scheme had been evolved before the URTU had become
responsible for negotiations on behalf of the salesmen. Subsequently, following
thelr assumption of that responsibllity, the union had negotiated a fresh commissi:

scheme with the Company. This scheme, Introduced In October 1974, had been

simliar to schemes In operation In other companies within the D .
Group and had provided for the payment of commission on one~third of the sales

of the Individual salesman.
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“dissatisfaction that.had led the URTU to seek to negotiate a fresh scheme.

‘9.
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6. when the price of bread hiad been Increased on 22 February 1975, tﬁe
company had applied a l'regulator! to adjust the amount of commiss ion payable,
with the aim of ensuring that salesmen did not benefit from the increase in

price, wlth no concommitant increase in productivity. The Company took similar
ction In respect of subsequent increases In bread prices, but in August 1976
the salesmen refused toc accept the further application of the regulator, on the

grounds that It was causing them to lose commission.

7. A sub-committee composed of three representatives from the Company

and three from the union was set up to look Into the matter and recommended

the use of a percehtage regulator rather than a monetary one, but the salesmen
rejected this suggestion. The Company nevertheless implemented the sub-
committee!'s recommendation, not only In respect of the August 1976 bread price
Increase, but also In relation to three subsequent increases, while the issue
was being dealt with in procedure. However, as no agreement was reached,

the issue was referred to the ACAS for arbltration.

MAIN SUBMISSIONS BY THE UNION

8. Although the scheme which had been In operation prior to October 1974
had contained provision for salesmen to railse grievances about Its operation,
when the union had become responsible for negotiations, they had found that on
some rounds the datum figure operated unfairly against the roundsman concerned.
There had in fact been w:despread dissatisfaction with the datum figure aspect
of the scheme, the salesmen belng particularly critical of the scope that this
afforded management for‘_br‘mgmg an indlvidual salesmants earnings into line
with that of his fellows, by enabling the Company to adjust the datum figure if
they consldered that a man!s earnings were too high. It was this widespread
In
the union's view, it was fully understandable that the salesmen should dislike

the concept of a Hregulator!, which they saw not only as being similar to the

datum figure in Its. effects, by glving the employer the opportunity to exercise
undue control over their commlssion earnings, and hence restoring the anoma: -
removed in October 1974, but also as destroying the principles of the two-third,

one=third scheme.

The basic concept of that scheme had been that the datum figure was self-
adjusting. During negotliations on the scheme, the Company had stated that! they

reserved the right to make adjuétments to It should the price of bread be .
)

Increased, but the union had not agreed to the use of a regulator.,
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10. The earnings of some salesmen had fallen when the new scheme had been
Introduced, but they had accepted this on the understanding that the majority
of their colleagues would benefit, The union contended that the application
of the regulator had reduced the sums qualifying for the top band of commission
and had thus had considerable effect on the pay of salesmen who were, In

some cas;s, the .same men \_Nho had suffered a drop in earnings in 1974.
Typlcally, cémmisslbn on one round had fallen by £3 between December 1976

and March 1977.

11. When the union representatives had approached the Company, the
management had conceded that the use of the regulator had a detrimental cffect
on the salesmen's commission earnings. This view had been substahtiated by
the joint working party, the union members of which had insisted that any
arrangement for adjusting commission earnings should operate more fairly.
The result had been a somewhat complicated formula based on a percentage

- pegulator. This formula had not been acceptable to the union members, but had

been applied as an interim arrangement while negotiations contlnued.

12. The URTU considered that one of the main criteria for the successful
operation of a payment by results scheme was that it must be simple. This was
not the case with the regulator system which was not understood by a large
number of the salesmen. Another essential for a commlission scheme was that
it should generate a reasonable proportion of the gross earnings of participants
Since 1974, however, the proportion of earnings from payment by results had

fallen in relation to basic pay.

. MAIN SUBMISSIONS BY THE COMPANY
.13s ] The Company recalled that the initiative for changing the commission schef

had come from th. union. In agreeing to negotiate a fresh scheme, the Company

had made clear that whatever scheme was introduced, they would continue to
make adjustments to nullify the effect of any Increases in bread prices. This

was In line with the common practice in Companies where bread salesmen wei'¢©

pald commission on cash sales. The findings of the Board of Arbitration would

thus be of immense importance for the baking industry. There was no justificati

for the union!'s assumption that there would be increases In commlssion under th

‘two-thirds, one-third scheme.



' co far as the regulator was concerned, the Company accepted that the

“'_ .ula was complicated, but It was necessary under the circumstances and
joint wor king party had been unable to devise a less complex arrangement.

emes such as that introduced in October 1974 needed fine tuning but the

ch
company did not accept that they had over-adjusted to compensate for bread
price increases.

should be made when bread prices were raised.

They could not accept the salesments view that no adjustment

15. The union had claimed that commission earnings had deterlorated in
relation to the basic rate between 1974 and 1977, but the salesmen received an
average weekly increase in commission of £1:49 on the Introduction of the new
scheme and commission which had been at an average of £17:17 in May 1974 had
averaged £21:45 for week ending 5 February 1977, £19:84 for week ending

12th February, £20:06 for week éndin_g 19 February and £21:80 for week ending

26 February 1977.

16. It was not true that the management could manipulate the regulator to

restrict earnings, as asserted by the URTU. The regulator now in use derived

from an agreement within the joint working party and Its principles of operatlon

flowed from that agreement.

17. The Company recalled that the salesmen had operated the revised
commission scheme for almost two years before the question of adjustments
had been raised as an issue. It was true that there had been a technical
difficulty as to how adjustments should be made but this had been overcome by

the joint sub-committee.

~ AWARD

We are aware that a commission scheme such as that operated by Turner

18,
and Son has to attempt to achleve a number of objectives. One of these is the > »

maintainance of the real value of the incentive elements in the scheme. Another’

o a0 ——— . *

losses to van salesmen. These and other' aims have to be balanced_against each

other and presumably were taken into account by the Jjoint working party.
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ssue on which we have to decide is a narrower one and is limited
14 Lo

5. ms of reference. On that Issue, and after careful consideration
ar ter

idence, we have come tc the conclusion that in all the circumstances
L OV .

o&\" were justified in adjusting van salesmen's commlission to take 1Y
w1t of Increases in bread prices since the introduction of the two-thirds,
- . .

- mtrd_commlssion scheme.
Jp.

[ Signed’

sarch 1977
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Appendix 7

Table 18 Total Numbers of c.p.a. Units, in each Arbitration

Hearing Transcript, and their Points of Division

into Three Phases

Case  Total "No. of Units No. of Units No. of Units

No. of Units in Phase } in Phase .2 in Phase 3
] 1920 488 716 716
2 1363 510 426 427
3 1668 694 L87 L87
4 1842 683 - 579 580
5 1325 569 378 378
6 2811 1026 892 893
7 2275 766 754 755
8 1146 278 434 L34
E 1162 532 315 315
10 £ 228) 973 654 654
11 2814 ‘ 1498 658 658

12 2989. 1483 753 753



