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ABSTRACT

The question this study has asked is, How does the psalmist craft the images
of his enemies in the terms of law? In the process of answering, | address
three major theses. The first thesis revolves around the observation that the
lamenting psalmist tends to follow up his descriptions of the enemies’
wrongs with specific punishments. As this study argues, the psalmist's muse
for that wrong/punishment exchange is his own legal culture. The second
thesis is that the psalmist's calls for violent punishments of his enemies
reflect legal norms in his external reality. This is proposed in direct response
to the persistent scholarly assumption that the punishments invoked in these
psalms are internally born of the psalmists’ fantasies, as well as being
confined to that realm. | argue that the psalmist not only draws on legal-
cultural punishment norms but in fact depends on their normative status in
order to convey to his readers the nature of his enemies’ crimes. The third
thesis is that the external reality in question is the ancient Near Eastern legal

milieu of which biblical law is a part.

Chapter Three shows how the psalmist's use of talionic language with
reference to his enemies happens only when their behaviour is consistent
with crimes punished in the “like for like” pattern elsewhere throughout
ancient Near Eastern legal history. Chapter Four demonstrates that the
psalmist’s description of his enemies as slanderers and as “those who
reproach” is framed in a legal-cultural understanding of shame as a
sanctioned — and necessary — form of punishment for these crimes. After
establishing the primacy of orality in contract procedure, Chapter Five
shows how the psalmist’'s mouth-focussed punishments assume the nature

of contract-making and breaking in ancient Near Eastern law.

Underlying these three theses is a theoretical critique of approaches to law
in the psalms thus far, which have consistently assumed a definition of law
that coheres with a contemporary Western understanding of law but
diverges from that of the psalmist. | propose (in Chapter Two) that a
definition of law guided by functional criteria, technical meaning, and the
observation of norms, is the most fitting for an encounter with the psalmist's
own legal understanding. Taking this approach then allows this study to
present the lamenting psalmist as a participant in a legal culture that

extends far beyond the confines of the Pentateuch.
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CHAPTER 1: INTRODUCTION

For the better part of the 20" century, scholars who approached the
lamenting psalmist returned again and again to a particular question: Who
were these enemies provoking such a response from the psalmist? Were
they foreign nations or community members? False witnesses or malicious
diviners?' The back-and-forth on this matter continued in its fullest force
until 1992 when John Day critically surveyed the debate and concluded that
there was “no single solution to the problem...of the nature of the enemies

referred to.”” As a growing number of scholars have argued in recent years,

'Birkeland spurred the argument in 1955 when he suggested that all enemies in the psalms
were foreign nations. Harris Birkeland, The Evildoers in the Book of Psalms (Oslo: Dybwad,
1955). Mowinckel affirmed his suggestion by arguing that, in the context of foreign nations as
enemies, one could identify national psalms of lament in which the psalmist speaks “about
the dangers of war and hostility on the part of the whole ‘nations’.” Sigmund Mowinckel,
“National Psalms of Lamentation in the I-Form,” in The Psalms in Israel’s Worship, trans. D.R.
Ap-Thomas (Oxford: Basil Blackwell, 1962), 228. For those following Birkeland, see J. H.
Eaton, Kingship and the Psalms, SBT 32 (London: SCM, 1976); T. Raymond Hobbs and P.
Kenneth Jackson, “The Enemy in the Psalms,” BTB 21 (1991): 22-29; Harvey H. Guthrie Jr.,
"Yahweh's Songs in an Alien Age,” in Israel’s Sacred Songs: A Study of Dominant Themes,
194-206.) New York: Seabury Press, 1966), 194-206. For a recent revival of Birkeland's thesis,
though quite nuanced: Derek Edward Wittman, “The Kingship of Yahweh and the Politics of
Poverty and Oppression in the Hebrew Psalter.” (Ph.D. Dissertation, Baylor University, 2010).
For those who held that the enemies were a range of identities dependent on the particular
psalm, see, H.A. Brongers, “Die Rache- und Fluchpsalmen im Alten Testament,” in Studies on
Psalms, OTS 13 (Leiden: Brill, 1963), 21-42; G. W. Anderson, "Enemies and Evildoers in the
Book of Psalms,” BJRL 48 (1965): 18-29; Hans-Joachim Kraus, Theology of the Psalms
(Minneapolis: Augsburg, 1986); idem, “The Enemies,” in Psalms 1-59, trans. Hilton C. Oswald,
1sted., CC 1 (Minneapolis: Fortress, 1993), 95-98; Steven J.L. Croft, The Identity of the
Individual in the Psalms, JSOTSup 44 (Sheffield: Sheffield Academic, 1987); Gerald T.
Sheppard, “Enemies’ and the Politics of Prayer in the Book of Psalms,” in The Bible and the
Politics of Exegesis: Festschrift Norman K. Gottwald (Cleveland: Pilgrim, 1991), 61-82; John
Day, “Psalms of Lament,” in Psalms, OTG 14 (Sheffield: JSOT Press, 1993), 19-38.
2 Day, “Psalms of Lament,” 29.



CHAPTER 1 2

though, the reason why there is no satisfactory answer to the question of the
enemy'’s historical identity is the question itself is flawed. “Who were the
enemies?” is a question that ignores what is most evident in these relevant

psalms: the psalmist's agency as his enemy’s creator.

THE ENEMY:
CRAFTED IN THE IMAGE OF CRIME AND PUNISHMENT

There are a few key scholars who have presented notable arguments for
why the psalmist's enemies are better understood as his creations rather
than concrete references. Keel first argued in 1972 that the lamenting
psalmist demonstrated a reluctance to specify his enemies’ identities, based
on the number and variety of images the psalmist used to describe them.
Keel reasoned that these figures were therefore closer to impressions of
sorrows and fears — paintings so stylized that they could accommodate any
number of cultural and individual nemeses.? Drawing from Keel's ideas as
well as Berlin’s metaphor theory, Doyle has recently argued that the
psalmist’s aim is to actually create — through metaphors — an “enemy

image,” rather than to depict existing persons at all.* Brown, in fact,

® See especially Keel's assigned label, “Spheres of Death,” as arenas where the enemy exists:

Othmar Keel, The Symbolism of the Biblical World: Ancient Near Eastern Iconography and the
Book of Psalms, Reprint (Winona Lake: Eisenbrauns, 1997), 62-77. See also Keel, Feinde und

Gottesleugner, SBM 7 (Stuttgart: Katholisches Bibelwerk, 1969).

* Brian Doyle, "Words with Teeth and Childbearing Men: Metaphors in Psalm 7,"” in Psalms
and Liturgy, ed. Dirk J. Human and Cas J. A. Vos, LHBOTS 410 (London: T&T Clark, 2004), 41-
61; idem, Words with Teeth: Metaphors and the Psalms of Imprecation, LHBOTS 443 (London:
T&T Clark, 2014); Adele Berlin, “On Reading Biblical Poetry: The Role of Metaphor,” in
Congress Volume, Cambridge, 1995, ed. John A. Emerton, VTSup 66 (Leiden: Brill, 1997), 25-
36.
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presupposes that the enemies are just that: images — “icons,’ even — crafted
as animals by the psalmist in order to label and, in turn, dehumanize
[them].”®

Eidevall has furthered the discussion of the psalmist's creative agency
by questioning if there is significance in the psalmist’s choice of those
images as they relate to the enemy, the self, and YHWH.® The traditional
view is that the psalmist uses a docile creature or city under siege to portray

ulu.

the lamenting “I”; war, hunting, and wild animal images to portray the
enemy; and absence or a protector to portray YHWH. The truth that Eidevall
shows, however, is more complex: the enemy and YHWH often share the
same image, which provokes the question of whom the psalmist actually
fears more.’

Finally, Cottrill simply assumes the psalmist’'s agency as a crafter of the
enemy image by questioning what rhetorical role the enemies serve in the

ng

psalmist’s “figured world.”® Cottrill suggests that the psalmist creates the

> William P. Brown, Seeing the Psalms: A Theology of Metaphor (Louisville, Ky.: Westminster
John Knox, 2002), 4-8, 144; See also Brown's work on the imaging of God in William P.
Brown, The Oxford Handbook of the Psalms (Oxford; New York: Oxford University Press,
2014), 386-89. For the theoretical foundation on Brown's argument, see Lakoff and Turner's
cognitive linguistic theory: George Lakoff and Mark Turner, More Than Cool Reason: A Field
Guide to Poetic Metaphor (Chicago; London: University of Chicago Press, 1989); see also
George Lakoff and Mark Johnson, Metaphors We Live By (Chicago; London: University of
Chicago Press, 1980).

¢ Géran Eidevall, “Images of God, Self and the Enemyf: On the Role of Metaphor in Identity
Construction,” in Metaphor in the Hebrew Bible, ed. Pierre van Hecke, BETL 187 (Leuven:
Peeters, 2005), 55. Eidevall has drawn from the study of the “enemy image” as it is imagined
in Fiebig-von Hase and Lehmkuhl’s edited volume: Ragnhild Fiebig-von Hase and Ursula
Lehmkuhl, eds., Enemy Images in American History (Oxford: Berghahn, 1997).

7 Eidevall, “Images,” 53-65.

¢ Amy C. Cottrill, Language, Power, and Identity in the Lament Psalms of the Individual,
LHBOTS 493 (New York: T&T Clark, 2008), 19.
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enemy as “a caricatured figure” for the purpose of establishing the
psalmist’s “worthy social identity.”” The violent language pointed toward the
enemy, she explains, simultaneously functions as a language of
empowerment for the psalmist.”® Similarly, the psalmist’s descriptions of
abandonment and being shamed are at the same time a rhetoric that
persuades “listening others” and YHWH to come to the psalmist’s aid."" It
therefore serves as the language of agency and restored honour.

The present inquiry falls in line with these respective scholars in that it
also assume that the enemies in the psalms are better understood as
"enemy images” that the psalmist has crafted for his reader. My contribution
to this stream of scholarship is a focus on how law has informed the
psalmist’s language in that process. My reason for choosing law began with
the observation that the lamenting psalmist tends to follow up his
descriptions of the enemies’ wrongs with specific calls to punish them. One
part of this study’s thesis is that law is a muse for that exchange, which if
proven suggests that the psalmist crafts his enemies’ images within the
framework of crime and punishment.

To propose a connection between the psalmist and law is certainly not
a new project. Yet scholarship has traditionally approached the subject as a

question concerning Torah specifically — either as the psalmist’s object of

? Cottrill, Language, 64.
" Cottrill, Language, 63-99.
" Cottrill, Language, 130-7.
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study or as his single legal reference.' This study’s approach departs from
that tradition by arguing that the psalmist’s descriptions of his enemies’
wrongs — coupled with his calls to punish them — constitute a combination
of crimes and punishments that are widely attested across the corpus of

ancient Near Eastern law.

2 A few key studies have been J. Reindl, “Weisheitliche Bearbeitung von Psalmen: Ein Beitrag
zum Verstédndnis der Sammlung des Psalters,” in Congress Volume, VTSup 32 (1981): 333-56;
James Luther Mays, “The Place of the Torah-Psalms in the Psalter,” JBL 106 (1987): 3-12; Kent
Aaron Reynolds, Torah as Teacher: The Exemplary Torah Student in Psalm 119,VTSup 137
(Leiden; Boston: Brill, 2010); Jamie A Grant, “Torah-Kingship Theme in Psalms 1-2,” in The
King as Exemplar the Function of Deuteronomy’s Kingship Law in the Shaping of the Book of
Psalms, SBLAB 17 (Atlanta: SBL, 2004), 41-70. Gordon J. Wenham, Psalms as Torah: Reading
Biblical Song Ethically (Grand Rapids: Baker Academic, 2012); Robert L. Hubbard,
“Dynamistic and Legal Language in Complaint Psalms” (Ph.D., The Claremont Graduate
University, 1980); Robert L. Hubbard, “Dynamistic and Legal Processes in Psalm 7,” ZAW 94
(1982): 267-79; Giovanna Raengo Czander, “You Are My Witnesses”: A Theological
Approach to the Laws of Testimony” (Ph.D., Fordham University, 2009); D. J. Human, Y.
Steenkamp, and P. Styger, “Psalm 40 as a Torah Psalm,” IDS 39 (2005): 133-53; Diane
Jacobson, “Psalm 33 and the Creation Rhetoric of a Torah Psalm,” in My Words Are Lovely:
Studies in the Rhetoric of the Psalms, ed. Robert L. Foster and David M. (Jr). Howard, LHBOTS
467 (New York/London: T&T Clark, 2008), 107-20.
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THE PSALMIST'S CALL TO PUNISH'3:
BORN IN AN EXTERNAL REALITY, REFLECTING LEGAL NORMS

Arguing that an external reality such as law is a source for the psalmist's
depiction of enemies offers a new theological angle on the explicitly violent
nature of his calls to punish them. These calls for punishment, to be sure, are
not the easiest images to stomach: broken arms, crushed faces, impaled
hearts and the smashed skulls of children, for instance, all make an

appearance.' Although approaches to these images abound, theological

3 A point of clarification is needed concerning my use of the word “punish” as a descriptor
for these psalms. | use this word in line with its general definition, “to impose a penalty for a
wrongdoing.” It is the most precise term for broadly defining all of the psalms treated in this
study because it centres on the psalmist's response to his enemies’ wrongs without morally
defining that response as either a “good” or an “evil.” This is in contrast to the moral
assignments in labels such as “the psalms of vengeance” or “the psalms of justice.” For
“punish” see Graeme R. Newman, The Punishment Response. 2nd ed. (London: Transaction,
2008), 1-11; for “psalms of vengeance,” see lonel Ababi, “Dieu des vengeances, resplendis!
Prier la violence? Une lecture du Psaume 94,” ETR 85 (2010): 467-78; Robert Althann, “The
Psalms of Vengeance against Their Ancient Near Eastern Background,” JNSL 18 (1992): 1-11;
Leslie J Hoppe, “Vengeance and Forgiveness: The Two Faces of Psalm 79,” in Imagery and
Imagination in Biblical Literature: Festschrift Aloysius Fitzgerald (Washington: CBAA, 2001), 1-
22; Jacob Lynn Goodson, “The Psalms of Vengeance: Dietrich Bonhoeffer's Theological
Interpretation of the Psalms,” JSR 12 (2013), https://jsr.shanti.virginia.edu/; Martin J. Ward,
“Psalm 109: David's Poem of Vengeance,” AUSS 18 (1980): 163-68; Stephen A Hamilton
Wright, “Violent Vengeance in the Psalms: Can It Possibly Preach?,” JfP 14 (1991): 16-22. For
“psalms of justice,” see John N. Day, Crying for Justice: What the Psalms Teach Us About
Mercy and Vengeance in an Age of Terrorism (Grand Rapids: Kregel, 2005).

| have also chosen “punish” as a broad definition in lieu of the most common descriptor,
“imprecatory psalms” or “psalms of imprecation” due to form-critical scholarship’s
assignment of this term as a genre to certain psalms. Opinion varies on the number of psalms
that meet this genre qualification, but generally speaking scholars agree that there are nine
Imprecatory Psalms: 7; 35; 58; 59; 69; 83; 109; 137; and 139. In a bid to avoid confusion
concerning the term “imprecatory” as a form-critical category, this study refrains from using it
as a broad descriptor of the psalms in focus because those psalms far outnumber the nine
just listed. For the general reasoning on what qualifies these nine psalms as “imprecatory” in
comparison to psalms that simply have an imprecation in them, see Laney, who argues that,
"while many imprecations are in the Book of Psalms, it is evident that in some psalms the
imprecations form the chief element.” These particular psalms, he concludes, are the ones
earning the label “imprecatory” as this element is their “leading feature” and “crucial to the
psalmist's argument.” Carl Laney, “A Fresh Look at the Imprecatory Psalms,” BSac 138 (1981):
36. For asurvey of scholarship on “the psalms of imprecation” form-critical category, see
Brian Doyle, Words with Teeth: Metaphors and the Psalms of Imprecation, LHBOTS 443
(London: T&T Clark, 2014).

" For a full account, see Elena Di Pede, “La violence dans les psaumesl: violence souhaitée,
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explanations for them have thus far come up short.

One problem has been theologians making the assumption that these
images are born from a graphic fantasy or, in Hunter’s words, “imaginative
nastiness.”’ In omitting the possibility that this imagery originates externally
to the psalmist, scholarship has developed a strong theoretical tradition
concerning the psalmist's fantastical mind. This tradition has in turn
funnelled the questions theologians tend to pose to the psalmist toward a
single, pointed theme which may be summarised as: What drives a person
to dream up such horrible ideas? This assumption of fantasy, for instance,
led Weiser toward claiming that the lamenting psalmist must have been an
intolerant religious fanatic to come up with such violent images.'® In a similar
vein, Lewis wrote that whoever conceived such words of reckoning was
petty, vulgar, and "hard to endure,” even “diabolical” and “devilish.”" To the

question of why the presumably non-fanatical compilers of the Psalter would

violence racontée.” In Psaumes de la Bible (Paris: Cerf, 2011), 73-90.

'® Alastair G. Hunter, An Introduction to the Psalms, ABS (London: T&T Clark, 2008), 6; For
similar sentiments, see Keel, Feinde und Gottesleugner, 166-76; Kraus, Theology of the
Psalms, 131; Hans-Joachim Kraus, Psalms 1-59, trans. Hilton C. Oswald, CC 1 (Minneapolis:
Fortress, 1993), 26-9, 141; Anton Arens, Die Psalmen im Gottesdienst des Alten Bundes
(Trier: Paulinus Verlag, 1961), 1-17; James Luther Mays, Psalms, Int (Louisville: John Knox,
1994), 6; J. Clinton McCann, Jr., “The Book of Psalms,” in The New Interpreter’s Bible, ed.
Leander E. Keck, vol. 4 (Nashville: Abingdon, 1996), 1125; S. Edward Tesh and Walter D.
Zorn, Psalms, vol. 1, CPNIV (Joplin: College Press, 1999), 104; Konrad Schaefer, Psalms, Berit
Olam (Collegeville: Liturgical Press, 2001), 12; Brown, Seeing the Psalms, 136-44; Doyle,
"Words with Teeth and Childbearing Men"”; Jerome F. D. Creach, Violence in Scripture, Int
(Louisville: WJK Press, 2013), 200-2; Geoffrey Grogan, “The Basic Convictions of the
Psalmists,” in Psalms (Grand Rapids: Eerdmans, 2008) 257-58.

' Artur Weiser, The Psalms: A Commentary, trans. Herbert Hartwell, OTL (Philadelphia:
Westminster, 1962), 432.

'7C. S. Lewis, Reflections on the Psalms (London: G. Bles, 1958), 20-23.



CHAPTER 1 8
include such an extremist in the book’s final form,'® Gunn suggested it was
to teach a moral lesson at the expense of this psalmist: compilers arranged
these “problematic” passages between passages of hope to stress that one
should not “indulge in such imprecations” and rather “rise above” feelings of
rage."

The assumption of fantasy that leads to the theories of a fanatical
psalmist has also led to an alternative set of theories concerning a victimised
psalmist, specifically one driven to madness. In this case the diabolical figure
is the enemy, an evil that is “monstrous” enough to justify the psalmist's
imaginative depictions of his own violent revenge.” DeClaissé-Walford, for
example, aligns the psalmist’'s enemy with the Holocaust, worldwide
starvation, sexual abusers, and perpetrators of hate crimes. ?' In drawing
these associations, she intends to convey an evil that would drive modern
readers to dream up our own vengeful fantasies in empathy with this poet-

victim. The appeal, she explains, is to the “"basic human desire for revenge

'8 Or, in Gunn’s words, “a collection that was intended solely for use in the worship of God.”
George S. Gunn, “The Divine Conflict with Evil,” in God in the Psalms (Edinburgh: St Andrew
Press, 1956), 99.

" Gunn, “The Divine Conflict with Evil,” 102; see also Roland E. Murphy, “The Faith of the
Psalmist,” Int 34 (1980): 238; Denise Dombkowski Hopkins, Journey through the Psalms (St.
Louis: Chalice, 2002), 88-91; Firth, Surrendering Retribution, 141; John H. Hayes, “Personal
Psalms of Distress,” in Understanding the Psalms (Valley Forge: Judson Press, 1976), 57-84;
for this theory specifically with regard to Psalm 137, see Salvatore Maurizio Sessa, "Sal 137: Il
ruggito della fedel: per una riconsiderazione del genere letterario imprecatorio come chiave
di lettura fondamentale,” RevistB 53 (2005): 129-72.

2 J. Clinton Jr. McCann, A Theological Introduction to the Book of Psalms: The Psalms as
Torah (Nashville: Abingdon, 1993), 119.

#'Nancy L. DeClaissé-Walford, “The Theology of the Imprecatory Psalms,” in Soundings in the
Theology of Psalms: Perspectives and Methods in Contemporary Scholarship, ed. Rolf
Jacobson (Minneapolis: Fortress, 2011), 89.
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when we or those we love have been wronged.”?” Crucially here, DeClaissé-
Walford's whole approach is founded on the assumption that the psalmist
dreams up the punishments as a desperate, fantastical response. The same
assumption also drives Hicks' portrayal of the psalmist’s existence as so grim
it dwarfs any moral culpability that the psalmist might bear for imagining
such violence.”® One instead is to sympathize with this victim of enemies
who have oppressed him to the point of insanity.

As with the fanatical psalmist, there is the question of why compilers
would include these revenge fantasies in the Psalter. Brueggemann has
argued that these fantasies are included because they are just that:
fantasies, no more.* In drawing from psychological notions of victimhood,
the arguments following this logic claim that rage-filled demands for
violence are necessary for the psalmist to “heal” without carrying out “real
life" acts of violence.” The Psalter's compilers thereby become pastoral in
their efforts, including such imagery to demonstrate that “God does not ask

us to suppress those emotions but rather to speak about them in plain and

22DeClaissé-Walford, “Imprecatory Psalms,” 89.

% John Mark Hicks, “Preaching Community Laments: Responding to Disillusionment with God
and Injustice in the World,” in Performing the Psalms, ed. Dave Bland and David Fleer (St.
Louis: Chalice, 2005), 75; see also Erich Zenger, A God of Vengeance?: Understanding the
Psalms of Divine Wrath, 1st ed. (Louisville: WJK Press, 1996), 85; James L. Crenshaw, “The
Psalms as Prayers,” in The Psalms: An Introduction (Grand Rapids: Eerdmans, 2001), 55-71;
Lyn Fraser, Prayers from the Darkness: The Difficult Psalms (New York: Church Publishing,
2005).

#Walter Brueggemann, The Psalms and the Life of Faith (Philadelphia: Fortress, 1995), 150-
66.

% As McCann puts it, “What must be felt is grief, rage, and outrage. In their absence, evil
becomes an acceptable commonplace.” McCann, A Theological Introduction, 119-20; For
other examples of this logic, see, Jeremy Young, Violence of God and the War on Terror (New
York: Church Publishing, 2008), 76-77; Firth, Surrendering Retribution, 141; DeClaissé-
Walford, “Imprecatory Psalms,” 86.
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heartfelt terms.”?® Thus in speaking out, “we give voice to the pain, the
feelings of helplessness, and the burning anger.”?’

The current project challenges the assumption shared by these
theories: that the explicitly violent imagery in the psalmist’s calls to punish
enemies is the product of his imagination. Part of this study’s thesis is that
psalmist’s violent imagery is not only born in an external reality, but reflects
legal norms in that reality. If convincing, this claim draws to a close the
debate over which portrait of a raging psalmist one should adopt to
theologically contend with his calls to punish enemies. If those calls reflect
legal norms, how much of a one-off radical can the psalmist really be?

Commensurately, if that violent imagery is born in an external reality, how

tenable is it to claim that the psalmist has succumbed to a vengeful fantasy?

THE LAW: EXISTING BEYOND THE BIBLE
To claim that the psalmist’s calls to punish enemies reflect legal norms in an
external reality introduces the third and final part of this study’s thesis, which
is that such a reality refers to the ancient Near Eastern legal milieu of which
biblical law is a part. Said another way, when this study speaks of “law,"” it
refers to territory well beyond the confines of the Hebrew Bible. To do so

heeds what scholarship has already shown about the psalms: they reflect the

% DeClaissé-Walford, “Imprecatory Psalms,” 89; Daniel S. Mynatt, “Poetry and Literature of
the Psalms,” in An Introduction to Wisdom Literature and the Psalms: Festschrift Marvin E. Tate,
ed. Jr H. Wayne Ballard and W. Dennis Tucker (Macon: Mercer University Press, 2000), 64;
Daniel J. Harrington, Why Do We Suffer?: A Scriptural Approach to the Human Condition
(Franklin: Rowman and Littlefield, 2000), 9-11.

7 DeClaissé-Walford, “Imprecatory Psalms,” 64.
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influence of various cultures of the ancient Near East.?® The current study
takes this explicit approach because, traditionally, theologians have tended
to ignore the possibility that the psalmist would draw from a wider legal
culture. This has resulted in two particular kinds of false construct. The first is
a construct of exceptionalism concerning the connection between the
psalmist and the laws in the Pentateuch. For example, in assuming that the
psalmist’s legal references exist only in relation to the Pentateuch, Wenham
argues that the psalmist is guided by an ideological fidelity to the
Decalogue. This fidelity, he reasons, is what guides the psalmist to create an
enemy figure that commits many of the sins forbidden in the Decalogue.?’
However, if one considers that the only sins in the Decalogue which the
enemy commits are also the most commonly shared crimes across ancient
Near eastern legal history, Wenham's isolation of the enemy’s wrongs as
Decalogue-specific is less convincing.

The second construct is that of single-principled “retributions,”
homogenized to fit within the confines of the Torah. A good example of this
is the recent movement taken up by Wenham, Firth, and Zenger to explain
most if not all of the psalmist’s calls for punishment as applications of lex

talionis, the retributive principle that a punishment should be proportionate

% Joel M. LeMon, Yahweh’s Winged Form in the Psalms: Exploring Congruent Iconography
and Texts, OBO (Fribourg: Academic Press, 2010); Martin Klingbeil, Yahweh Fighting from
Heaven: God as Warrior and as God of Heaven in the Hebrew Psalter and Ancient Near
Eastern Iconography, OBO (Fribourg: Academic Press, 1999); Keel, The Symbolism of the
Biblical World, 1-34.

? Gordon J. Wenham, Psalms as Torah: Reading Biblical Song Ethically (Grand Rapids: Baker
Academic, 2012), 98-117, 139-49, 165-66.
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to a crime. Retribution is a key word here because its use in these works
draws on the philosophical theory of retributive justice, which is generally
defined by a commitment to three principles. First is the principle that those
who commit wrongful acts morally deserve to suffer a proportionate
punishment. Second is that this proportionate reponse is “intrinsically
morally good,” meaning that it needs no other legitimation than that it is
simply a punishment the criminal deserves. Finally, the third principle is that
itis “morally impermissible” to either punish the innocent or “inflict a
disproportionately severe punishment on the wrongdoer.”*

Crucial here is that retributive justice and its three principles have a
biblical presence, conveyed for instance in the “eye for an eye” phrases of
Exodus 21:23-5. Thus Wenham, following Firth, argues that the psalmist’s
calls to punish enemies reflect the Torah’s retributive principle of lex talionis,
given that the enemies are “punished in the way they have afflicted or
intended to afflict” the psalmist.®’ The psalmist imploring YHWH to let his
enemies be ensnared in their own trap, for example, is one common
retributive image to which the argument refers.*” Following that logic,
Zenger has reasoned that if the psalmist is appealing to a biblical principle

of justice, then one should recognize a strong commitment to the justice of

God in all of the psalms which convey “an ongoing battle against

% | eo Zaibert, Punishment and Retribution. (Aldershot: Ashgate, 2006), 1, 4-26.
3 Wenham, Psalms as Torah, 171; Firth, Surrendering Retribution, 117-40.

2. On which see Ch 3, Pt 2: The Psalmist's Call for Talion.
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enemies.”® Thus the psalmist’s calls to punish, and therefore the psalmist,
are justified by a principled adherence to Torah.

The issue, though, is that a single biblical principle does not explain all
of the punishments in the psalms. The current project clearly concurs with
Firth, Wenham, and Zenger that the psalmist draws on lex talionis, given that
a chapter is devoted to it. That being said, many of the calls for punishment
in the psalms do not fit the “retributive” classification of justice to which “eye
for an eye” belongs. Some psalms, for instance, fail to convey an obviously
"proportionate judgment” to a wrong or to demonstrate what Jacobs calls a
talionic response in the “strict sense.”** Other psalms appeal to reasons
beyond just-deserts to legitimate the punishment of enemies. The psalmist,
for instance, appeals to his own safety, the safety of his community, and
YHWH'’s honour for reasons to punish enemies, which contradicts the
retributive notion that a punishment is “intrinsically morally good” because
the criminal deserves it.* Thus if one is to address all of the psalmist’s calls
to punish his enemies, it is necessary to consider the presence of principles
in the Psalter that are not explicit in the Torah, but are still common to the

wider legal culture of the ancient Near East.

33 Zenger, A God of Vengeance?, 9. See also lonel Ababi, “Dieu des vengeances,” 467-78.

% Sandra Jacobs, The Body as Property: Physical Disfigurement in Biblical Law, LHBOTS (New
York/London: T&T Clark, 2014), 70. See the punishment in Psalm 17: 13-14, which LeMon
rightly describes as “a bottled up reservoir of wrath.” Joel M. LeMon, “Saying Amen to Violent
Psalmsld :Patterns of Prayer, Belief and Action in the Psalter,” iSoundings in the Theology of
Psalms (Minneapolis: Fortress, 2011), 105.

**See Leo Zaibert, Punishment and Retribution. (Aldershot: Ashgate, 2006), 1-26.
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CONCLUSION
To sum up, the question this study asks is: How does the psalmist craft the
images of his enemies in the terms of law? Though this study will
demonstrate that the answer to this question is a story of parts rather than a
whole, the following thesis unifies its trajectory: The psalmist draws from
legal norms held widely in the ancient Near East to craft the images of his

enemies within a framework of crime and punishment.
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CHAPTER 2: LAW

In the process of defining law, one makes three crucial decisions: a decision
between substantive or functional criteria for categorizing what can be
termed “law;” a decision between ordinary or technical language when
communicating words with legal meaning; and a decision between norms
or institutions as the location for where law happens. This chapter argues
that psalms scholars have consistently adopted particular sides of these
decisions that assume a contemporary Western understanding of law, which
diverges from the legal understanding of the psalmist. A corrective measure
is therefore proposed: a definition of law guided by functional criteria,
technical meaning, and the observation of norms, as the most fitting for an
encounter with the psalmist’'s own legal understanding.
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INTRODUCTION
Laws and legal systems borrow from, appropriate, and move around cultural
expectation. The major methodological issue this study addresses is the way
in which psalms scholars have chosen to define law in a manner that fails to
accommodate this reality.

In the process of defining law, one makes three crucial decisions: the
decision between substantive or functional criteria for categorizing what can
be termed “law;” the decision between ordinary or technical language when
communicating words with legal meaning; and the decision between norms
or institutions as the location for where law happens. In the case of the
psalms, scholars have consistently adopted particular sides of these
decisions, resulting in a large bibliography on the Psalter that reflects only a
partial definition of law. The aim of this chapter is to demonstrate, firstly,
how that partiality affects an understanding of law; secondly, why it presents
a problem for understanding law in the psalms; and, finally, what this study

will do to correct that problem.

THE FIRST CORRECTION:
ADOPT A FUNCTIONAL RATHER THAN SUBSTANTIVE APPROACH TO LAW

It is not uncommon for academics and laypersons alike, when pressed for a
definition of law, to describe “The Law,” which refers to an entity held

separate from other spheres of cultural life.** Such an understanding

3 Lawrence Rosen, Law as Culture: An Invitation (Princeton: Princeton University Press,
2006), 6.
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assumes a “substantive” approach to defining law, which is a fundamental
feature of the Western legal system. Generally speaking, a substantive
approach holds that for something to be a law it must be part of a legislative
system imposed by a sovereign or state-like authority. Any legislative
decree, then, is an example of law in this regard. The nuances of this
approach are evident in the substantive definitions of law that one finds with
Austin, Blackstone, and Weber.*” These definitions show how, in accordance
with a substantive approach, a law is identified as an explicit, precise
sanction which is empowered by a sovereign through the systematic
application of force. Austin, for instance, wrote that a law “may be said to be
a rule laid down for the guidance of an intelligent being by an intelligent
being having power over him...Laws or rules, properly so called, are species
of commands.”*® Blackstone defined English Law as “a rule of civil conduct
prescribed by the supreme power in a state, commanding what is right and
prohibiting what is wrong.”* Finally, Weber followed the trajectory of
Austin’s and Blackstone's logic when he wrote that law “exists if it is
externally guaranteed by the probability of coercion...by a staff of people

holding themselves specially ready for that purpose.”*

% Consider as well, Jean-Jacques Rousseau, The Social Contract, trans. Charles Frankel, HLC 1
(New York: Hafner Pub. Co., 1762).

%8 John Austin, Lectures on Jurisprudence, Or, The Philosophy of Positive Law, 4th ed.
(London: John Murray, 1879). P 1. § 1.

3 William Blackstone, Commentaries on the Laws of England (London: Cavendish, 2001), Bk.
1.

% Max Weber, On Law in Economy and Society, ed. Max Rheinstein, trans. Edward Shils
(Cambridge: Harvard University Press, 1954), 5.
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The issue with these definitions, and the substantive criteria upon
which they are built, is that neither capture the observable law-like power
that custom and culture wield in the life of a community. Austin’s definition
of law as a “species of command,” for example, excludes the law that many
abide by when seeing a heavily pregnant woman standing in a full train.
Someone will surrender their place, though no “command” has been
instated for them to do so — certainly not one explicitly prescribed by a
supreme power of the state — which omits this whole scenario from
Blackstone's criteria. Moreover, surrendering a seat is not enforced by a
"staff of people holding themselves specially ready for that purpose,” which
omits it from Weber's definition as well. Yet, within our cultural milieu,
surrendering a seat is an adopted rule that comes with its own coercive
consequences if broken, typically in the form of scorn-filled strangers. Thus,
contrary to substantive criteria for what defines a law, it is clear that law may
happen without explicit sanctions, without a sovereign, and with little
precision in place.”

Defining law with functional criteria encompasses this reality by
identifying law through its effects on a society. A good example to
demonstrate the difference between the two is to consider how each would
contend with the body of 2,000 Nazi anti-Jewish decrees passed between

1933-1945.%? According to substantive criteria, these decrees constitute the

#' Rosen, Law as Culture, 23.

42 Edith Kurzweil, Nazi Laws and Jewish Lives: Letters from Vienna (New Brunswick:
Transaction, 2004), 1-24, 151-63.



CHAPTER 2 19
law that Jews lived by under Hitler's rule. A functional perspective, however,
opens the criteria enough to consider the laws that Jews created for
themselves in Nazi-occupied Europe. A decree may have banned Jewish
children from school, for instance, but a functional approach would argue
that in occupied Poland it was clearly a law that Jewish children went to
school, given the hundreds of clandestine schools and classes organized
inside the ghettos.® Rather than a species of command, then, law becomes
as Cicero defined it: “the distinction between things just and unjust.”*
Rather than a rule prescribed by the supreme power in a state, it becomes,
in Aquinas’ words, “an ordinance of reason for the common good.”*
Substantive criteria limit the identifiable law in this example to the Nazi
decrees imposed upon Jewish communities. Functional criteria, by contrast,
encompass the communities’ response — in this case, resistance — as
evidence for law that is truly binding. By looking for what binds, a functional

approach sees any element of society as a possible source for law. It may be

a social custom, such as surrendering one’s seat; or it may be a cultural

* Susan J. Berger, "A Clandestine Curriculum of Resistance: Hope, Survival, and
Determination in the Warsaw Ghetto, 1939-1942" (PhD Dissertation, University of lllinois,
2008), 85.

“ Cicero, De Legibus, 2.13., trans. Andrew Dyck (Ann Arbor: University of Michigan Press,
2004), 277

% Aquinas, Summa Theologica, 2.91.4, trans. Richard J. Regan (Indianapolis: Hackett, 2002),
11; More recently, A.R. Radcliffe-Brown likened the implications of the functional approach to
how we understand the organs of a body. We see each organ as having a particular
“function” that insures the health of the whole, but the body is not a conglomeration. Such is
the case with the institutions of religion, economics, law, agriculture, and education. As
Donovan and Anderson put it, these are not parts clumped together into a “culture.” They
live together to form a single society, and their boundaries “are highly permeable, if they can
be said to exist at all.” A. R. Radcliffe-Brown, Structure and Function in Primitive Society:
Essays and Addresses (London: Cohen and West, 1952); James M. Donovan and H. Edwin
Anderson, Anthropology and Law (New York/Oxford: Berghahn Books, 2005), 181.
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expectation, such as attending clandestine Jewish schools in Poland. Thus
what binds people into action may very well be a decree; but it can also be
— as our examples show — far removed from legislation.

It should be said that the substantive approach to defining law is still
the dominant stance taken in Western law schools and legal studies.*
Nevertheless, the functional approach has proven especially helpful for
legal scholars and legal anthropologists concerned with identifying law in
settings which depart from legislative decrees. As Martin Chanock has
argued, such an understanding allows scholars to focus on “a set of
assumptions, a way of doing things, a repertoire of language, legal forms,
and institutional practices” as evidence for law.” Such scholars have located
law in the cultural expectations placed on family roles, on the separate
genders, and on the way economic status, class status, prejudice and

superstition all create law in a community.”® Using a functional criterion

“ Such an image of the law, as Anderson and Donovan argue, is promoted by the
pedagogical methods used in law schools. Students of law are, for one, taught that law is
ultimately “nothing but a system of rules” and, secondly, “that the only necessary restraint
upon these rules is that they be internally self-consistent.” The consistency of these rules is
achieved by an ever-increasing specialization of subject areas that are taught with little if any
references to other areas of law. This is why we do not simply have lawyers, but criminal
lawyers, intellectual property lawyers, and corporate lawyers. By compartmentalising the
professional outcomes of the students, this pedagogical method also “encourages
intellectual compartmentalization, allowing a student to gain theoretical knowledge of
particular areas of law while discouraging investigation into the dependency of law on
culture.” The result is a yearly wave of law graduates gone out into the world to promote a
substantive idea of law defined by explicit, precise sanctions and empowered by a sovereign
through the systematic application of force. Donovan and Anderson, Anthropology and Law,
9; see also Michael Freeman and David Napier, Law and Anthropology: Current Legal Issues
(New York: Oxford University Press, 2009); Morton J. Horwitz, The Transformation of
American Law, 1870-1960@: The Crisis of Legal Orthodox{Oxford; New York: Oxford
University Press, 1992).

* Martin Chanock, The Making of South African Legal Culture, 1902-1936: Fear, Favour, and
Prejudice (Cambridge; New York: Cambridge University Press, 2001), 23.

8 Sally Falk Moore, “Certainties Undone: Fifty Turbulent Years of Legal Anthropology, 1949-
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means that these scholars are able to shift their aim from identifying “The
Law” to identifying legal culture. Within that shift, a new kind of question
arises: How does law appropriate, borrow from, and move around cultural
expectation? As Chanock argues, once this kind of question is raised it
becomes obvious that judicial and legislative contexts are only a part of “the
discursive universe of law."*

Legal scholars’ work with functional criteria has tremendously
influenced the humanities. This chapter now turns to the manifestations of
that influence in ancient Near Eastern legal-historical scholarship as well as
the “Law in Literature” movement. Each of the following sections will then

propose how the developments in these respective fields provide a

template for taking a functional approach to law in the psalms.

The Functional Approach to Ancient Near Eastern Legal History and its
Lessons for Defining Law in the Psalms

Early scholarship on ancient Near Eastern law assumed a substantive

approach to the subject and as a result, limited its source material to the

1999," JRAI 7 (2001): 95-116; Laura Nader, The Life of the Law: Anthropological Projects
(Berkeley: University of California Press, 2002); Sally Engle Merry, Getting Justice and Getting
Even: Legal Consciousness Among Working-Class Americans (Chicago: University of
Chicago, 1990); Robert M. Cover, Narrative, Violence, and the Law: The Essays of Robert
Cover (Ann Arbor: University of Michigan Press, 1995); lan Ward, Law, Text, Terror
(Cambridge; New York: Cambridge University Press, 2009); William lan Miller, Bloodtaking
and Peacemaking: Feud, Law, and Society in Saga Iceland (Chicago: University of Chicago,
1990); Colin Dayan, The Law Is a White Dog: How Legal Rituals Make and Unmake Persons
(Princeton: Princeton University, 2011); Michelle Alexander, The New Jim Crow: Mass
Incarceration in the Age of Colorblindness (New York: The New Press, 2010); Stephen
Ellmann, “A Bittersweet Heritage: Learning from The Making of South African Legal Culture,”
Law in Context 28 (2010): 76-94.

* Chanock, The Making of South African Legal Culture, 23.



CHAPTER 2 22
legal codes decreed by a sovereign. This kind of approach posed two
methodological issues. The first was the tendency scholars had toward
imposing the structure of their own legal systems — complete with decrees
and codes of law — onto that which they observed as “the ancient Near
Eastern legal system.” Early German scholars perhaps displayed this
problem most blatantly by treating Mesopotamian law codes as an early
development of Western law — even occasionally ordering its data
according to the paragraphs of the German Civil Law Code.*® The major
problem was that a substantive approach encouraged scholars to regard
law with baseless exceptionalism. Despite the growing recognition of the
fundamental difference between the modern West and the ancient Near
East in the institutions of religion, art, and family, they continued to maintain
that the legal institution was uncannily similar in nature.

A second methodological issue arose from scholars placing a large
amount of weight on only one genre of material — the legal codes - to
represent the whole of ancient Near Eastern law. To be fair, the legal codes
are accounted for in all of the regions and in all three millennia in the
ancient Near East. Egypt poses an exception but still has records that

suggest a similar tradition of codes.”" There are ten collections in all — six of

*® Norman Yoffee, “Law Courts and the Mediation of Social Conflict in Ancient Mesopotamia,”
in Order, Legitimacy, and Wealth in Ancient States, ed. Janet Richards and Mary Van Buren
(Cambridge: Cambridge University Press, 2000), 47; Paul Koschaker, Rechtsvergleichende
studien zur Gesetzgebung Hammurapis: Kénigs von Babylon (Leipzig: Veit, 1917); Paul
Koschaker, Hammurabi’s Gesetz. Ubersetzte Urkunden mit Rechtserlauterungen 6 (Leipzig:
Pfeiffer, 1923), vii. See also Richard Haase, Einfiihrung in das Studium keilschriftlicher
Rechtsquellen (Wiesbaden: O. Harrassowitz, 1965), 15-44.

3" Richard Jasnow, “Egypt: Old Kingdom and First Intermediate Period,” in AHANEL, ed.
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them Mesopotamian — and they cover a vast amount time and space. From
Ur in southern Mesopotamia are the Laws of Ur-Namma (LU),** dating to ca.
2100 B.C.E., and from Isin in the same region are the Laws of Lipit-Ishtar (LL),
dating two-hundred years later to ca. 1900 B.C.e. From Eshnunna in northern
Mesopotamia are the Laws of Eshnunna (LE), dating to ca. 1770 B.C.E.; and
from Babylon hails the most well known codex, the Laws of Hammurabi (LH),
dating to ca. 1750 8.c.e.” Then there are the Hittite Laws (HL) from Anatolia,
dating to somewhere between the sixteenth and the twelfth century B.C.E,;
the Middle Assyrian Laws (MAL) from Assur which date to ca. 1076 B.C.E.,
and the Neo-Babylonian Laws (NBL) from Sippar in central Mesopotamia,
dating to ca. 700 B.C.E. Finally, the last three sets of legal codes are identified
in the Hebrew Bible. There is no consensus on their dates, however the

majority of scholarship still places them in the seventh century B.C.E.. These

Raymond Westbrook, vol. 1, HOS 72 (Leiden: Brill, 2003), 93-140.

>2For this and all other code abbreviations, | follow Martha T. Roth, Law Collections from
Mesopotamia and Asia Minor, 2nd ed., WAW 6 (Altanta: Scholars Press, 1997), xiv.

>3 Legal historical scholars continue to debate whether LH meets the substantive criteria for
being law. While Driver and Miles suggest that LH should be regarded as “a series of
amendments and restatements of parts of the law in force,” others such as Finkelstein and
Kraus question the practicality of LH, suggesting that it was “merely a literary work or royal
apologia that was composed by scribal schools rather than by jurists.” Westbrook proposed
the mediating suggestion that “LH and other legal collections were used as reference works
by royal judges in deciding difficult legal decisions.” His evidence draws on how the Hittite
legal collection (HL), originally part of the royal archives, was not only “recopied over several
centuries, but that subsequent copies show not only evidence of an updating of language
but also of substantive law.” Wiseman, in response to the claim that the legal codes were not
practical, suggests that LH “sought to preserve law and order as a living and continuing
tradition for future kings.” G.R. Driver and John C. Miles, The Babylonian Laws, Ancient Codes
and Laws of the Near East (Oxford: Clarendon, 1952), 1. 45; J. J. Finkelstein, “Ammisaduqga’s
Edict and The Babylonian ‘Law Codes,” JCS 15 (1961): 91-104; Fritz Rudolph Kraus, “Ein
zentrales Problem des altmesopotamischen Rechtes: Was ist der Codex Hammu-Rabi?,”
Genavall: bulletin du Musée d’art et d’histoire1 960; R. Westbrook, “Biblical and Cuneiform
Law Codes,” RBJ 92 (1985): 255-56; D. J. Wiseman, “The Laws of Hammurabi Again,” JSS 7
(1962): 163.
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codes include the Covenant Code (CC) in Exodus, the Priestly Codes (PC) in
Leviticus and Numbers, and the Deuteronomic Code (DC) in
Deuteronomy.> One may understand, then, why the legal codes would at
first appear sufficient for piecing together the history of ancient Near
Eastern law.

The problem with depending too much on these codes is that not only
are they comparatively small in number against the backdrop of
documented ancient Near Eastern material, but, within their number, they
are most likely incomplete. Take the Middle Assyrian Laws (MAL) as an
example of this problem. They appear at first to place a particular focus on
women, which has led some scholars to theorize about the place and
importance of women in Middle Assyrian society.” The issue is that this

particular collection of legal codes is a unit of harem decrees, which implies

>* Arguments from Otto, Jackson, and Schwienhorst-Schénberger represent the three newest
directions in the theory of these codes’ development. Otto argues that the Covenant Code
(CQC) first took shape as individual pronouncements in ancient Israelite villages and towns,
then were adopted into larger subunits divided by theme. They then took on an expanded
shape when merged into larger compositions on homicide, injury, property, and theft. And
eventually the composition grew into the composition of laws in the Bible. Eckart Otto,
Wandel der Rechtsbegriindungen in der Gesellschaftsgeschichte des antiken Israel: Eine
Rechtsgeschichte des "Bundesbuches" Ex XX 22-XXIll 13. (Leiden: E.J. Brill, 1988); idem,
“Town and Rural Countryside in Ancient Israelite Law: Reception and Redaction in Cuneiform
and Israelite Law,” JSOT 57 (1993): 3-22. Jackson presents a similar picture concerning the
development of the CC, but presents an alternative origin, arguing that the CC took shape
out of self-help law customs that looked similar to that of “wisdom traditions.” Bernard S.
Jackson, Wisdom-Laws: A Study of the Mishpatim of Exodus 21:1-22:16 (Oxford: Oxford
University Press, 2006). Finally, Schwienhorst-Schonberger takes a literary-critical approach,
arguing that the “foundational stratum” of the CC is Exodus 21:12, 18-19, 22, 28-29, 32, 33,
34,37;22:3,9-10, 13. Two redactional expansions then followed. Ludger Schwienhorst-
Schénberger, Das Bundesbuch (Ex 20,22-23,33), BZAW 188 (Berlin: Walter de Gruyter,
1990). For a survey of wider arguments, see Walter Houston, The Pentateuch (London: SCM,
2013), 42-70; Douglas A. Knight, Law, Power, and Justice in Ancient Israel (Louisville: WJK
Press, 2011), 9-29

> See for example, Claudio Saporetti, The Status of Women in the Middle Assyrian Period
(Malibu: Undena Publications, 1979).
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that there are whole other units yet to be discovered, that together with this
one make up the MAL in total. To base a theory of Middle Assyrian society
on this one collection of codes, then, is to work with only a fraction of the
story. It is thus a dangerous distortion to assume that the preserved codes
alone accurately reflect a society’s priorities.

The functional approach in legal studies has provided a helpful
template for scholars facing these issues in ancient Near Eastern law. For
one thing, identifying law through its effects in an ancient Near Eastern
society has opened up a place for the primacy of culture and custom in the
story of that society’s laws. Thus scholars using this approach frequently
address how ancient Near Eastern law borrows from, appropriates, and
moves according to its cultural milieu. For example, studies on law in Egypt,
Mesopotamia, and the Levant have shown how their geographical location,
social alignment of criminals, and cultural expectations about gender, all
influence the severity of their punishments.> Others have shown how law
manifests in ceremonies and festivals, which in turn has opened a new field
of inquiry into the legal dimension of ritual behaviour.”” Finally, scholars of

ancient Israel specifically have used the functional approach to question

% See, for example, David Lorton, “The Treatment of Criminals in Ancient Egypt: Through the
New Kingdom,” JESHO 20 (1977): 2-64; Elisabeth Meier Tetlow, Women, Crime, and
Punishment in Ancient Law and Society. Volume 1: Ancient Near East (New York/London:
Continuum, 2004); Sue Rollin, “Women and Witchcraft in Ancient Assyria,” in Images of
Women in Antiquity, Rev. ed (London: Routledge, 1993); Natalie M. May, “Decapitation of
Statues and Mutilation of the Image's Facial Features.,” in A Woman of Valor: Jerusalem
Ancient Near Eastern Studies: Festschrift Joan Goodnick Westenholz, ed. Wayne Horowitz et
al. (Madrid: CSIC Press, 2010).

% Meir Malul, Studies in Mesopotamian Legal Symbolism (Kevelaer: Butzon & Bercker, 1988).
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how the shift from the pre-exilic to post-exilic periods affected the legal
status of various figures in Israelite law.*®

The functional approach has also exploded what scholars consider
sources of ancient Near Eastern law. Predictably, shifting the criteria from
legislation to anything a community regards as binding, widens the scope of
legal sources by a considerable margin. In fact, scholars now look for law in
a number of different genres beyond the legal codes, including
transactional records, instructions, lexical texts, trial records, and decrees.
Each deserve a brief outline, as they also make up the sources of law for the
current project.

Firstly, there are transactional records, which will receive some
theoretical attention because they represent the largest percentage of
ancient Near Eastern material by a fair amount. These records constitute any
agreement between two parties, including treaties, contracts, grants, and

testaments.” When examining this sort of record as a source of law, one

%8 Victor H. Matthews, “Entrance Ways and Threshing Floors: Legally Significant Sites in the
Ancient Near East,” FH 19 (1987): 25-40; idem, "Honor and Shame in Gender-Related Legal
Situations in the Hebrew Bible,” in Gender and Law in the Hebrew Bible and the Ancient Near
East, ed. Bernard M. Levinson and Tikva Frymer-Kensky, JSSOTSup 262 (London/New York:
T&T Clark, 2004), 97-112; Christiana van Houten, The Alien in Israelite Law, JSOTSup 107
(Sheffield: Sheffield Academic, 1991); D. L. Baker, Tight Fists or Open Hands?: Wealth and
Poverty in Old Testament Law (Grand Rapids: Eerdmans, 2009).

7 A few of the sources used in the present study include: Georg Eisser and Julius Lewy, Die
altassyrischen Rechtsurkunden vom Kiiltepe, 4 vols., MVAG 33/35 (Leipzig: Hinrichs, 1930);
W. C. Gwaltney, The Pennsylvania Old Assyrian Texts (Cincinnati: Hebrew Union College,
1983); Lubor Matous and Bedfich Hrozny, Inscriptions cunéiformes du Kultépé (Prague: Ed.
de I'Acad. Tchécoslovaque des Sciences, 1962); Dietz Otto Edzard, Sumerische
Rechtsurkunden des lll. Jahrtausends aus der Zeit vor der lll. Dynastie von Ur (Minchen:
Bayerischen; Beck in Kommission, 1968); J. N. Strassmaier, Inschriften von Nabuchodonosor,
Kénig von Babylon (Leipzig: Eduard Pfeiffer, 1889); Leonard Woolley, Alalakh: An Account of
the Excavations at Tell Atchana in the Hatay, 1937-1949 (London: Society of Antiquaries,
1955); Ignace J. Gelb, Piotr Steinkeller, and Robert M. Whiting, Earliest Land Tenure Systems
in the Near East: Ancient Kudurrus (Chicago: Oriental Institute, 1991); Adam Falkenstein, Die
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may find several pieces of information because a document like this is a
contemporary record of a law in practice. Take, as an example, the Kassite
period contracts from Ur that record families selling their children into debt
slavery (UET 7, 21, 22, 25). One already knows from these records that they
corroborate the evidence from the Laws of Hammurabi (LH 117 -119) that
families sold members into slavery not only during but after the fall of the
Old Babylonian empire.®’ A transaction record, though, does not espouse
laws; rather, it operates within the context of the laws of its time. This
excludes it from being “direct evidence of legal norms” but, by the same
virtue, the record becomes a window into how people reacted to those
norms.®" In functional terms, then, transactional records are a window into
what a private party found “binding.”

Many questions come with this realization. Consider again the Kassite
contracts as a useful example. Though they clearly give evidence that debt
slavery exists, one cannot know the circumstances that have led to these
particular families selling their children. Were they coerced or was it
voluntary? Was this a way to survive famine or a way parents dispensed of
wayward children? These sources, in other words, could be accounting for

law evasion as much as law adherence. Discerning their significance

neusumerischen Gerichtsurkunden (Minchen: Bayerischen, 1956); D. J. Wiseman, The
Vassal-Treaties of Esarhaddon (London: British School of Archaeology in Irag, 1958).

¢ Martha T. Roth, “Mesopotamian Legal Traditions and the Laws of Hammurabi,” CKLR 71
(1995): 13-39.

¢ Raymond Westbrook, “Introduction,” in AHANEL, ed. Raymond Westbrook, vol. 1, HOS 72
(Leiden: Brill, 2003), 12.
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becomes a matter of discerning how they fit and interact with accompanying
records and other sources of law.

One variety of these sources is made up of lexical texts, ancient scribal
"dictionaries” that amassed Sumerian words and their Akkadian equivalents
according to genre.®’ This collection of texts is a useful source for law given
that one of its genres constitutes terms related to legal matters. A series of
lexical texts from the library of Assurbanipal, for example, has proven
especially helpful in this regard. There are also instructions, which are mainly
Hittite and Middle Assyrian.®® These documents contain directions for royal
or administrative personnel on the nature of their duties. Additionally, there
are trial records, which seem an obvious source for law but in fact are more
complicated to navigate than one might initially think.®* Ancient Near
Eastern records of this kind may be practical in their intent, but are far more
often “academic.” The practical versions are predominantly records of fact
concerning parties, verdicts, and other court-related events. The academic
versions are scribal schools’ models for court cases. Only one record has

been found that documents any discussion of the legal grounds for

¢2See Volume 1 on ana ittisu in Benno Landsberger, Miguel Civil, and Erica Reiner,
Materialien zum sumerischen Lexikon (Rome: Pontifical Biblical Institute, 1937).

¢ The instructions used in this study are from Hans Gustav Giiterbock and Theo P. J. van den
Hout, The Hittite Instruction for the Royal Bodyguard (Chicago, lll.: Oriental Institute, 1991).

¢ See, for instance, Cécile Michel, Paul Garelli, Tablettes paleo-assyriennes de Kiiltepe (Paris:
De Boccard, 1997); Emin Bilgic, Ankara Kultepe tabletleri (Ankara: Turk Tarih Kurumu
Basimevi, 1990); D. Arnaud, Textes syriens de I'dge du Bronze Récent, AOS 1 (Barcelona,
1991); James Buchanan Nies, Babylonian Inscriptions in the Collection of James B. Nies (New
Haven: Yale University Press, 1917); G. Contenau, Tablettes cappadociennes (Paris: P.
Geuthner, 1920); J. N Strassmaier, Inschriften von Nabonidus, Kénig von Babylon (Leipzig: E.
Pfeiffer, 1889); J. N. Strassmaier, Inschriften von Cyrus, Kénig von Babylon (Leipzig: Eduard
Pfeiffer, 1890); D. A Kennedy, Cuneiform Texts from Babylonian Tablets in the British Museum
(London: British Museum, 1968).



CHAPTER 2 29
judgment; thus what one gains from these sources rarely concerns the kind
of “crime and punishment” information that, say, a contemporary trial record
would provide. They are, however, a valuable source for clarifying legal
language and terms within a given syntax.

Finally, there are decrees, issued by the sovereign, his officials, or the
local authorities.®® Decrees can fall into one of three categories: rules for
succession to the throne, royal instructions pertaining to basic household
institutions such as the harem or bodyguard, and debts or taxes owed to the
sovereign, whether public or private.®® Though few in number, decrees have
proven especially helpful because they mention such a wide scope of
personnel and subjects. Decrees concerning debts and taxes provide the
widest range of societal class references, allowing for legal historians to
compare this information on social hierarchy with other legal sources.

The picture these sources collectively build has led many scholars to
see individual ancient Near Eastern legal systems as part of a wider,
common legal culture. "At the very least,” Westbrook argues, “they shared a
legal ontology: a way of looking at the law that reflected their view of the
world and determined the horizon of the lawmaker.”®” If one examines the
oldest legal documents that have been uncovered, Westbrook's assessment

is confirmed: even they convey an already matured law system that was

¢ |, Kataja, Grants, Decrees and Gifts of the Neo-Assyrian Period (Helsinki: Helsinki University
Press, 1995); Wolfgang Heimpel, Letters to the King of Mari: A New Translation, with Historical
Introduction, Notes, and Commentary (Winona Lake: Eisenbrauns, 2003).

% Westbrook, “Introduction,” 14.

¢ Westbrook, “Introduction,” 4.
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used previous to its formal documentation. This is why Westbrook states
that “the most striking feature in the cuneiform legal material is its static
nature.”®®

In addition to ancient Near Eastern law’s continuity in time is its
continuity across region. All regions attested in the legal history of the
ancient Near East display a common underlying structure — common to such
an extent and in such specific ways that using terms like “comparability” is
misleading. What the evidence suggests is continuity.

Significantly, the biblical codes are no exception to this trend. Though
some have denied any continuity between the cuneiform law codes and the
Covenant Code specifically,®” the accumulation of scholarship on parallels
has made this position untenable. As Otto has observed, at this point it is
very difficult to argue that the laws in Exodus are somehow developed
internally to the Israelites when they appear to share so much with extant
sources.”” Over half of the Covenant Code presents a parallel of some form

with extant legal codes. This parallel may be in the form of an identical rule,

a similar rule, a distinction made to a rule, or a problem being addressed.”

¢8 Raymond Westbrook, Law from the Tigris to the Tiber the Writings of Raymond Westbrook.
Winona Lake: Eisenbrauns, 2009), 1:104; see also Joshua Berman, “The History of Legal
Theory and the Study of Biblical Law.” CBQ 76, (2014): 19-39

 As a representative argument, see J. Morgenstern, “The Book of the Covenant, Pt. 2,”
HUCA 7 (1930): 68-70.

7% Eckart Otto, “Interdependenzen zwischen Geschichte und Rechtsgeschichte des antiken
Israels,” in Kontinuum und Proprium. Studien zur Sozial- und Rechtsgeschichte des Alten
Orients und des Alten Testaments, OBC 8 (Wiesbaden: Harrassowitz, 1996) 75-93;

""Shalom M. Paul, Studies in the Book of the Covenant in Light of Cuneiform and Biblical Laws,
VTSup 18 (Leiden: Brill, 1970) 43-105.
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The continuity in ancient Near Eastern law therefore envelops biblical law
into a common legal culture that spans both time and space. That culture
then forms a structure from which nuances develop in the individual
societies. This has allowed for comparative studies to address a particular
legal phenomenon as it develops in time and region, with cursing, debt-
slavery, and exile serving as recent examples.”

Any study on law in the psalms should heed three key lessons from the
scholarly use of functional criteria to define law in the ancient Near East. The
first lesson concerns the baseless exceptionalism that the substantive
approach encourages toward law. By widening the scope of possible
material when considering the psalmist’s legal sources, we can correct the
methodological problems of exceptionalism that plagued early studies in
ancient Near Eastern law and continue to show up in psalms scholarship.
Psalms scholars have typically equated the study of law in the psalms with
one of pentateuchal codes in the psalms, either as the psalmist’s object of

study or as his single legal reference.”® It is untenable, though, for scholars

72 Anne Marie Kitz, Cursed Are You!: The Phenomenology of Cursing in Cuneiform and
Hebrew Texts (Winona Lake: Eisenbrauns, 2013); Gregory C. Chirichigno, Debt-Slavery in
Israel and the Ancient Near East, 2nd ed., LHBOTS 141 (Sheffield: Sheffield Academic, 2009);
Raymond Westbrook and Richard Lewis Jasnow, Security for Debt in Ancient Near Eastern
Law (Leiden: Brill, 2001); Raymond Westbrook, “Personal Exile in the Ancient Near East,”
JAOS 128 (2008): 317-23.

3 See J. Reindl, “Weisheitliche Bearbeitung von Psalmen,” 333-56; Mays, “The Place of the
Torah-Psalms in the Psalter,” 3-12; Reynolds, Torah as Teacher: The Exemplary Torah Student
in Psalm 119; Grant, “Torah-Kingship Theme in Psalms 1-2,” 41-70; Wenham, Psalms as
Torah: Reading Biblical Song Ethically; Hubbard, “Dynamistic and Legal Language in
Complaint Psalms;” idem, “Dynamistic and Legal Processes in Psalm 7,” 267-79; Czander,
“You Are My Witnesses': A Theological Approach to the Laws of Testimony”; Human et al,
“Psalm 40 as a Torah Psalm,” 133-53; Jacobson, “Psalm 33 and the Creation Rhetoric of a
Torah Psalm,” 107-20.
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to assume that these codes are the sole source of legal themes in the
psalms, while simultaneously documenting the influences of extant ancient
Near Eastern culture in the Psalter’s cultic, royal, and scribal themes. One
must at this point consider the legal sphere as an additional realm of shared
ideas. The second lesson concerns the distortion that can occur when
depending too much on a particular genre for law. In the case of the psalms,
this issue is evident in the scholarly focus on Torah. The reality is that there
are at most sixteen “Torah Psalms” in the entire Psalter, yet two-thirds of the
book uses judicial language.” Taking a functional approach, by identifying
law through its effects, can correct this issue of distortion by examining the
whole of the Psalter’s judicial lexicon against the backdrop of a wider legal
culture. Adopting this functional stance, the question to the lamenting
psalmist then shifts from Do your punishments follow the Torah? to Do your
punishments present a discernible pattern reflected in the wider ancient
Near East? In a bid to answer this question, one is equipped with a
considerably wider array of source material with which to work; that is why
this study utilizes all of the genres listed above.

A final lesson to heed from ancient Near Eastern legal historical
scholarship is that, by looking for law in its effects, we can approach law in
the psalms in a much more phenomenological way. That is why the

following chapters are organized according to patterns of

" This is the generous estimate in comparison to the most restricted argument for three!
William P. Brown, The Oxford Handbook of the Psalms, 150.
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crime/punishment rather than certain groupings of psalms. The use of the
term “pattern” is drawn from theoretical studies of crime and punishment as
cross-cultural phenomena. When conducting large-scale comparative
studies of law in various cultures, scholars in these fields identify
“crime/punishment” patterns emerging along various lines of inquiry.”
Those patterns may reveal several legal nuances such as the most
commonly attested crimes in a given era or region, the crimes that merit a
corporal punishment, or those that merit prison. Patterns also emerge
concerning what dictates the severity of a crime and its punishment in any
given culture; it may be class, gender, or a particular region or perception of
ethnicity. In all cases, the presence of a pattern helps scholars to determine
the continuity or discontinuity in the law of a region or era in history.”

Building on this concept, the current study considers the psalmist's
descriptions of enemies's wrongs — coupled with his calls to punish them —
as crimes and punishments to be examined against the patterns of crime

and punishment that make up the history of ancient Near Eastern law. The

> Graeme R. Newman, “Introduction,” in Crime and Punishment around the World (Santa
Barbara: ABC-CLIO, 2010), 1: xxix; David Noel Freedman, The Nine Commandments:
Uncovering the Hidden Pattern of Crime and Punishment in the Hebrew Bible (New York:
Doubleday, 2002); Terance D. Miethe and Hong Lu, Punishment: A Comparative Historical
Perspective (Cambridge: Cambridge University Press, 2005); Matthew Pate and Laurie A.
Gould, Corporal Punishment Around the World (Santa Barbara: Praeger, 2012).

7¢ Mitchel P. Roth, Crime and Punishment: A History of the Criminal Justice System (Belmont:
Wadsworth, 2010), 166; Edwin M. Good, “Capital Punishment and lts Alternatives in Ancient
Near Eastern Law,” Stan. L. Rev. 19 (1967): 947-77; George Ryley Scott, The History Of
Corporal Punishment: A Survey of Flagellation in Its Historical, Anthropological and
Sociological Aspects (London/New York: Routledge, 2013); Elisabeth Meier Tetlow, Women,
Crime, and Punishment in Ancient Law and Society. Volume 1: Ancient Near East (New
York/London: Continuum, 2004); Graeme R. Newman, The Punishment Response, 2nd ed.
(New Brunswick/London: Transaction, 2008); Pamela Barmash, Homicide in the Biblical
World (Cambridge University Press, 2005).
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patterns which are present in both the psalms and law make up the

subsequent chapters of this study.

The Functional Approach of the “Law in Literature” Movement and its
Lessons for Recognizing a Legally Informed Psalmist

In addition to legal histories, scholarship on various literatures in the
humanities has utilized the functional approach to make new inquiries into
the relationship between literature and law. The best example of this new
direction is the “law in literature” movement, which has mined everything
from biblical narratives to The Scarlet Letter in order to fill out the picture of
the legal culture that informs an author’s vision.”” The result is a growing
recognition that law has often served as “the core” of literary triumphs. In
many cases, this is because it serves as a work’s theme, as in Harper Lee’s
novel To Kill a Mockingbird.” In other works it serves “as their condition of
being” — something subtler but still foundational to understanding the
work’s intent.”” Greek tragedy, from Aeschylus's Oresteia to Sophocles’

Antigone, for example, is rooted in the Greek preoccupation with law,®

77 Austin Sarat, Matthew Anderson, and Cathrine O. Frank, “Introduction: On the Origins and
Prospects of the Humanistic Study of Law,” in Law and the Humanities: An Introduction, ed.
Austin Sarat et al. (Cambridge: Cambridge University Press, 2010), 1-46.

’® See Ann Engar, “To Kill a Mockingbird: Fifty Years of Influence on the Legal Profession,” in
Harper Lee’s To Kill Mockingbird: New Essays, ed. Michael J. Meyer (Plymouth: Scarecrow
Press, 2010), 66-80

7 Theodore Ziolkowski, The Mirror of Justice: Literary Reflections of Legal Crises (Princeton:
Princeton University Press, 2003), 5.

8 Even the nature of law and literature’s relationship has earned its own bibliography, to
which we include Hegel's Phenomenology of Spirit, which returned to Antigone for a
discussion of divine and human law. Georg Wilhelm Friedrich Hegel, “Antigone II,” in
Phenomenology of Spirit, trans. Arnold V. Miller (Oxford: Oxford University Press, 1977), 456-
7.
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while Old Norse sagas bear a thousand-year tradition of drawing upon
Germanic legal reasoning to tell their tales.®' Ziolkowski has recently shown
how the fruitful remnant of law in literature has seemed to never cease; it
underlies Goethe, Kleist, Dickens, Trollope, Dostoevsky, Tolstoy, Kafka, and
Camus, to name but a few.® In each of these examples, the authors not only
draw upon a legal culture to create their works, but show their readers a
view of law that is unavailable in lists of statutes. The authors become
sources of legal understanding in their own right.

Rodensky’s recent work on the Victorian novel demonstrates how this
kind of functional approach to law in literature results in a multi-faceted
picture of a legal culture. According to Rodensky, the legal discourse in the
Victorian novel reflects a general fracture in the representation and
explanation of criminal behaviour in nineteenth century England.®® Tracing
the depictions of criminals and villains across the era’s novels, she shows
how there is a discernible change from focussing on a criminal’s “motivating
organ” to the “state of mind” as the indicator of guilt.®* As it turns out, this
change in the era’s literature reflects a "newly developing Victorian

psychological discourse” in the surrounding legal culture, which had

& Edward Monroe Harris, Delfim Ferreira Ledo, and P. J. Rhodes, eds., Law and Drama in
Ancient Greece (London: Duckworth, 2010); Stefan Jurasinski. Ancient Privileges: Beowulf,
Law, and the Making of Germanic Antiquity (Morgantown: West Virginia University Press,
2011),1-22; see also Leif Dahlberg, Visualizing Law and Authority: Essays on Legal Aesthetics,
Law and Literature 4. (Berlin@; Boston: de Gruyter, 2012).

8 Ziolkowski, The Mirror of Justice, 4; see also Paul A. Olson, “"Poetic Justice in the Miller’s
Tale,” Modern Language Quarterly 24 (1963): 227-36.

& Lisa Rodensky, The Crime in Mind: Criminal Responsibility and the Victorian Novel (Oxford:
Oxford University Press, 2003), 3.

8 Rodensky, The Crime in Mind, 8.
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become wholly focussed on the motivations of the mind for explaining
crime.® Rodensky shows how the authors’s depictions of fictional criminals
serve not only as a source of that era’s legal understanding, but also as a
reflection of its implications.

The biblical narratives have also proven to be a fruitful ground for “law
in literature” undertakings. One reason for this is that taking a functional
approach carries implications for how scholars have traditionally engaged
with the CC and DC as “The Law” of the Bible. Taking such an approach, for
example, challenges commonly held views of the relationship between
these codes and the biblical narratives. Within a substantive approach, the
divine decrees as one finds in the Pentateuch are the only sources in the
Bible that fit the criteria for law. They are, after all, a collection of rules
enforced by a (supreme) authority. A functional approach, though, is
looking for what binds the biblical narratives’ characters into action, as
further evidence of a legal culture’s influence on the text. Bruckner’s study
on the Abrahamic narrative is a good example, as it presents these stories as
a source of law by virtue of the characters’ behaviours and choices.®
Bruckner observes how the Abraham stories, being part of a pre-Sinai
narrative, have rarely been approached for law. Nevertheless, by assuming

functional criteria, he argues that there is an “implied imperative” in these

8 Rodensky, The Crime in Mind, 3.

& James K. Bruckner, Implied Law in the Abraham Narrative: A Literary and Theological
Analysis (Sheffield: Sheffield Academic, 2001).
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stories which should be considered a formal category of law.®” The pre-Sinai
narratives, then, become conversation partners with Sinai law and the stories
which assume it.

Approaches to biblical narratives with functional criteria in mind have
also challenged assumptions about the relationship between the authors of
these narratives and the pentateuchal codes. Consider as an example the
stories of the patriarchs’ deceptive behaviour. Scholars assuming
substantive criteria for law have traditionally struggled with these stories
because, when observed against the backdrop of the pentateuchal codes,
the patriarchs are veritable criminals.® Using a functional approach, though,
Prouser has shown that the patriarchal penchant for lying is based on a
cultural rule — rather than a pentateuchal code — which the author clearly
regarded as binding. “It was considered acceptable and generally
praiseworthy,” she explains, “for a weaker party to engage in deceit in order
to accomplish his or her goals against a stronger power.”®” Thus a functional
definition of law enables Prouser to accommodate the anthropological

reality that there is a legal context for the biblical authors which spans

8 Bruckner, Implied Law, 76-123.

8 Ora Horn Prouser, “The Phenomenology of the Lie in Biblical Narrative” (Ph.D., Jewish
Theological Seminary of America, 1991); Michael James Williams, “Lies, Lies, | Tell You! The
Deceptions of Genesis,” CTJ 43 (2008): 9-20; see also A.J. Culp, Puzzling Portraits: Seeing
the Old Testament’s Confusing Characters as Ethical Models (Eugene: Wipf & Stock, 2013);
Richard A. Freund, “Lying and Deception in the Biblical and post- Biblical Judaic Tradition,”
SJOT5 (1991): 45-61; Guy Matalon, “Rebekah’s Hoax,” JBQ 36 (2008): 243-51; David J.
Zucker, “The Deceiver Deceived: Rereading Genesis 27,” JBQ 39 (2011): 46-58.

8 Prouser, “Phenomenoclogy,” 182-83; idem, “The Truth About Women and Lying,” JSOT 61
(1994): 15-28. See also Watts' Reading Law, which argues that the actual structure of the
Pentateuch — large scale stories that introduce lists of laws and close with divine sanctions —
utilises a pattern for persuasion common in the ancient world. James W. Watts, Reading Law:
The Rhetorical Shaping of the Pentateuch (Sheffield: Sheffield Academic, 1999).
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beyond the explicit stipulations in the Pentateuch. Moreover, Prouser’s work
demonstrates the “law in literature” movement’s major contribution:
establishing that these authors’s works are both sources for and reflections
on the legal culture of their time.

An approach to the psalmist’s relationship to law has much to gain
from the “law and literature” movement's contribution, namely, the posture
one takes toward the psalmist as an agent in the presentation of legal
themes and ideas. Psalms scholars tend to view the psalmist’s relation to law
as a system of references to Torah study or to pentateuchal codes.”® This
view does not allow for the possibility that the psalmist might, at times, refer
to a law that is absent in the Pentateuch. Moreover, this view denies the
psalmist’'s agency in offering a reflection on the legal culture of his time.”" He
might, after all, be presenting a law with which he disagrees, or to which he
offers a critique. As the law in literature movement makes plain, a functional
approach allows these possibilities to surface in a conversation about the

psalmist’s use of law because its evidence for law is that which binds the

See Reindl, “Weisheitliche Bearbeitung von Psalmen,” 333-56; Mays, “The Place of the
Torah-Psalms in the Psalter,” 3-12; Reynolds, Torah as Teacher, 1-11; Grant, “Torah-Kingship
Theme in Psalms 1-2,” 41-70; Wenham, Psalms as Torah, 1-23; Hubbard, “Dynamistic and
Legal Language in Complaint Psalms,” 1-15; Hubbard, “Dynamistic and Legal Processes in
Psalm 7," 267-79; Giovanna Raengo Czander, "You Are My Witnesses,”1-14; Human,
Steenkamp, Styger, “Psalm 40 as a Torah Psalm,” 133-53; Jacobson, “Psalm 33 and the
Creation Rhetoric of a Torah Psalm,” 107-20; Jurgen Ebach, “Freude an der Tora:
Beobachtungen an Psalm 1,” BKe 55 (2000): 2-5.

" Heinzelman has argued that we still retain an ancient suspicion against poesis, or 'making’,
as an insufficient source for something as “transcendent” as law. A literary representation of
law thus “threatens the supposedly transcendent and non-human source of law's authority.”
One may well imagine why this suspicion would still hold fast with the psalms, given that
biblical law is literally presented as based in a transcendent authority. Susan Sage
Heinzelman, “Imagining the Law: The Novel,” in Law and the Humanities, ed. Austin Sarat et
al. (New York: Cambridge University Press, 2010), 213.
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psalmist into action. The psalmist in this regard not only becomes a source
of legal understanding but also someone reflecting on the norms of his own
legal culture — a culture that lies beyond the confines of the Pentateuch and

even the Hebrew Bible.

THE SECOND CORRECTION:
ASSUME A TECHNICAL RATHER THAN ORDINARY MEANING FOR LEGAL LANGUAGE

Traditionally, psalms scholars are attentive to articulating the “technical” and
“ordinary” meanings of terms in the psalms. Theoretically speaking,
“technical” describes terms defined by their own historical and cultural
context. “Ordinary” refers to terms that transcend those contexts and mean
generally the same thing to all people at all times. The issue is that the
majority of these technical treatments are part of “cult-functional” studies
rather than anything to do with law. That being said, a study on law in the
psalms may draw from the insights generated by the cult-functional
movement, which took initial shape in the work of Sigmund Mowinckel.”
Mowinckel argued that a festival cult was the only viable context for
understanding the Psalter and presented the psalms as performative parts
of a “sacred drama” meant to be acted out for a congregation.”® In his

attempt to reconstruct this cultic background for the psalms, he proposed

the theory of an autumn New Year Festival, which took as its central theme

2 Sigmund Mowinckel, The Psalms in Israel’s Worship, trans. D. R. Thomas (Oxford: Basil
Blackwell, 1962).

*Mowinckel, The Psalms in Israel’s Worship, 19.
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the enthronement of YHWH.” Essential to Mowinckel’s reconstruction was a
presentation of the language of the psalms through the lens of a royal cult,
an attested part of ancient Near Eastern society.” Such a royal lens gave a
place and purpose for “royal psalms.””® The proposed importance of that
festival led Mowinckel to identify an “enthronement theme” even in psalms
that did not mention a king, totalling almost a third of the psalter.”

Scholars over the years have voiced concerns with Mowinckel's festival

t98

theory and the royal cult hypothesis that stems from it.”® Nevertheless, the

**Mowinckel, The Psalms in Israel’s Worship, 95-120.

% J. J. M. Roberts, "Mowinckel's Enthronement Festival: A Review,” in The Book of Psalms:
Composition and Reception, ed. Peter W. Flint et al., VTSup 99 (Leiden: Brill, 2005), 98;
Olivier Hekster and Richard Fowler, “Imagining Kings,” in Imaginary Kings: Royal Images in
the Ancient Near East, Greece and Rome, ed. Olivier Hekster and Richard Fowler (Stuttgart:
Steiner, 2005), 9-38.

®Wilson went on to propose the significance of these royal psalms extended the editorial
interests for the shaping of the psalter, though his theory has been met with some criticism.
Gerald H. Wilson, The Editing of the Hebrew Psalter, SBLDS 76 (Chico: Scholars Press, 1985);
Gerald H. Wilson, “The Use of Royal Psalms at the ‘Seams’ of the Hebrew Psalter,” JSOT 35
(1986): 85-94; Gerald H. Wilson, “King, Messiah, and the Reign of God@: Revisiting the Royal
Psalms and the Shape of the Psalter,” in The Book of Psalms: Composition and Reception, ed.
Peter W. Flint and Patrick D. Miller, VTSup 99 (Leiden: Brill, 2005), 391-406.

””The psalms celebrating YHWH's kingship are 47, 93, 95 -100 and those Mowinckel initially
proposed as sharing the enthronement theme are 8, 15, 24, 29, 33, 46, 48, 50, 66A, 75, 76,
81,82,84,87,114,118, 132, 149, though it eventually would total no fewer than 46 psalms.
Mowinckel, The Psalms in Israel’s Worship, 109.

#Watson, following de Vaux, questions the probability that almost a third of the entire psalter
belongs to a single celebration. In addition, “there is nothing actually to suggest from biblical
evidence either that New Year was an event which was cultically commemorated in Israel, or
that [the feast of] ‘Tabernacles’ included a specifically ‘new year’ element in the Old
Testament Period.” After all, the accounts of the Feast, as de Vaux contends, consistently
occur in an agrarian context. Clines, among others, questions the three-part move to extend
the royal genre beyond those psalms that speak of a king, to associate this genre with one
festival, and to assume it is associated with a festival at all. Finally, Petersen has argued that
the Akitu festival, on which Mowinckel based most of his theory, is itself a hypothesis that
Mowinckel levied on the text from outside evidence. Anton Arens, Die Psalmen im
Gottesdienst des Alten Bundes: Eine Untersuchung zur Vorgeschichte des christlichen
Psalmengesanges (Trier: Paulinus, 1961), 111-52; Roland de Vaux, Ancient Israel: Its Life and
Institutions, trans. John McHugh (London: Darton, Longman and Todd, 1961), 91, 398-407;
Martin J Buss, “The Meaning of ‘Cult’ and the Interpretation of the Old Testament,” JBR 32
(1964): 317-25; Allan Rosengren Petersen, The Royal God: Enthronement Festivals in Ancient
Israel and Ugarit? (Sheffield: Sheffield Academic, 1998), 15-31; David J. A. Clines, On the
Way to the Postmodern: Old Testament Essays, 1967 -1998 (Sheffield: Sheffield Academic,
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cult-functional contribution which few deny is the technical approach that
Mowinckel and his successors adopted when clarifying the meaning of
certain words in the psalmist’s vocabulary. An example in this regard is

"mon

directional language, with terms such as “ascend,” “come up,” and “go
down.” Scholars have gone to great lengths to technically refine that
language in the mind of the modern reader so that when confronted by
these words one already knows to shift an “ordinary” register to something
more specifically cultic.

Take, for instance, the theories that scholars have proposed for the
heading of Psalm 120 -134, m’%s_grg{_ 2", The scholarly explanations for
m%:»_g?;g are highly technical and contextually bound to the psalmist’s cultic
milieu, even though the ordinary translation of the term is “steps.” Seybold,
Crow, and Seidel suggest that, because people “ascended” to Jerusalem
and to the sanctuary, the whole phrase should be read as “pilgrimage
song.”” Allen, following Mowinckel, argues that “procession song” is more

appropriate, given that “processions to the sanctuary, unlike pilgrimages,

are known to have been accompanied by music and singing.”’® In both

1998), 653; Rebecca S. Watson, Chaos Uncreated: A Reassessment of the Theme of “Chaos”
in the Hebrew Bible, BZAW 341 (Berlin: de Gruyter, 2005), 34-6.

? Klaus Seybold, Die Wallfahrtspsalmen: Studien zur Entstehungsgeschichte von Psalm 120-
134 (Neukirchen-Vluyn: Neukirchener, 1978), 73; Loren D Crow, The Songs of Ascents
(Psalms 120-134): Their Place in Israelite History and Religion (Atlanta: Scholars Press, 1996),
157; Hans Seidel, “Wallfahrtslieder,” in Das lebendige Wort: Beitrédge zur kirchlichen
Verkindigungl: Festschrift Gottfried Voigtzum. Geburtstaged. Gottfried Voigt and Karl-
Heinrich Bieritz (Berlin: Evangelische Verlagsanstalt, 1982), 38; Thijs Booij, “Psalms 120-136:
Songs for a Great Festival,” Bib 91 (2010): 245.

190 | eslie C Allen, Psalms 101-150, rev. ed., WBC 21 (Nashville: Thomas Nelson, 2002), 194;
Mowinckel, The Psalms in Israel’s Worship, Il, 208; Booij, “Psalms 120-136,” 246.
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theories one can identify significant amount of attention to the technical
aspect of the psalmist’s language when there is the slightest chance it is
cultic. The arguments immediately assume that m’%:_;r;{_ are not simply the
“steps” defined by their utilitarian meaning. Rather, a combination of
religious practices and geography defines the meaning of m%:_gr;{_.

The treatment of legal language in the psalms, though, has yet to
receive this technical level of attention. In fact, theologians tend to engage
with legal concepts in the psalms as ordinary terms, meaning they make
little distinction between the psalmist’s intent with the term and its use in
everyday modern language. A clear example is with readings of the Hebrew
word for justice, L2Y.

Justice is a term that, in any language, exemplifies the sheer amount of
culture that a word can hold. In attempting to decipher its meaning in the
literature of another culture, one brings all the deeds, symbols, and iconic
representations that give justice its distinct form in one’s own mind.' It is
perhaps not surprising then that, when encountering 227, modern
theologians often expect to encounter their own ideal form of justice as an
impartial mechanism of the state. That form, to be sure, is ubiquitous in
Western culture: a large female, draped in robes, blindfolded, armed with a
sword in one hand and scales in the other.’® The unwillingness to recognize

that such “ubiquitousness” is limited to Western modernity, though, is why

9" Rosen, Law as Culture, 182.

192 Christine Haight Farley, “Imagining the Law: Art,” in Law and the Humanities, ed. Austin
Sarat et al. (New York: Cambridge University Press, 2010), 298.
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so many thinkers since Schleiermacher have presented the Hebrew Bible as
a text replete with vengeance and the New Testament as a text which
transcends these lesser forms of retaliation with a Christian emphasis on a
justice of forgiveness.'” Scholars have shown how that presentation,
though, is due to a New Testament justice being more easily reshaped into
our already moulded, particular form.'

The trouble with the Hebrew Bible becomes apparent when that
impartial, blindfolded lady in our mind is confronted with the psalmist’s
ideal of justice: a judge that “rebukes in anger every day” (Ps 7:12)."® The
most telling evidence of how scholars choose to hold onto the conflation of
justice with impartiality despite the psalmist’s ideal, has to be in their choice
to interpret BBYM as “vengeance.”'* Vengeance, to be sure, is not the same
thing as justice in the English lexicon. To speak of vengeance today is to

draw on a concept of Anglo-Norman invention that is wholly defined by

1% Klaus Koch, Um das Prinzip der Vergeltung in Religion und Recht des Alten Testaments, WF
125 (Darmstadt: Wissenschaftliche Buchgesellschaft, 1972), vii ff; see also Paul Copan, Is God
a Moral Monster?: Making Sense of the Old Testament God. Grand Rapids: Baker Books,
2011; Dereck Daschke and D. Andrew Kille. A Cry instead of Justice: The Bible and Cultures
of Violence in Psychological Perspective (New York: T&T Clark, 2010).

1% John Gwyn Griffiths, The Divine Verdict: A Study of Divine Judgement in the Ancient
Religions, SHR 52 (Leiden: Brill, 1991), 13-14; Chaya Halberstam, “Biblical Justice: The
Passion of the God of Justice,” in Law and the Humanities, ed. Austin Sarat et al. (New York:
Cambridge University Press, 2010), 125-30; Terence E. Fretheim, “God and Violence in the
Old Testament,” Word & World 24 (2004): 18-28.

1% As Halberstam describes it, what the psalmist and other biblical authors envision is a God
who “grieves because the people have rebelled.” Therefore, these authors “connect God's
retributive judgment with sadness, regret, and disappointment in the failings of his
creatures.” Halberstam, “Biblical Justice,” 129; see also John J. Collins, “The Zeal of Phinehas:
The Bible and the Legitimation of Violence,” JBL 122 (2003): 3-21.

1% Ababi, “Dieu des vengeances,” 467-78; Goodson, “The Psalms of Vengeance;” Hoppe,
“Vengeance and Forgiveness,” 1-22; Wright, “Violent Vengeance in the Psalms,” 16-22;
Ward, “Psalm 109: David's Poem of Vengeance,” 163-68; Day, Crying for Justice, 1-26. To
date, Zenger's work is still the most formidable response to “vengeance” readings: Zenger, A
God of Vengeance?, 1-24.
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motives that are “vindictive” rather than just.'”” Such a language assignment
on BN, then, is far from the technical attention we see in the cultic-
functional interpretations of m%;;ng. The latter are sensitive to fitting the
psalmist’'s context; interpretations of 22w as “vengeance,” though, are
largely concerned to fit one’s own modern context, with no regard for the
psalmist’s.'%

Wannenwetsch has also observed how English translations tend to
render 02U adjectivally.'” In Micah 6:8, for example, 2aUn DLy oNis
often rendered “act justly,” though 221 is an absolute noun. As
Wannenwetsch argues, the reason this change is a problem goes beyond
the Hebrew syntax not “ringing true” to the English ear. Rather, it is a
problem because D21 is not an “ordinary” term. As he puts it, in Hebrew
this word “is used in an almost stubborn way in the form of an active or
verbal noun...justice is something that is present only in the mode of being
performed.”""°The result of ignoring or re-interpreting the points at which
the Hebrew use of 22 diverges from its ordinary meaning, is the ordinary

serving as the only lens to the text. As Hodges explains with regard to

97\/engeance, N., Adv., and Adj.,” OED Online (Oxford University Press), accessed April 9,
2016, http://www.oed.com/view/Entry/222147.

1% |n a similar scenario, one may place O'Donovan’s observation of how English translations
appropriate the word “rights” in Proverbs 31:8-9 and Jeremiah 5:28, where the Hebrew noun
is clearly singular. Oliver O'Donovan, “The Language of Rights and Conceptual History,”"JRE
37(2009): 197.

% Bernd Wannenwetsch, “But to Do Right... Why the Language of ‘Rights’ Does Not Do
Justice to Justice,” SCE 23 (2010): 143; see also Christopher B. Ansberry, “What Does
Jerusalem Have to Do with Athens? The Moral Vision of the Book of Proverbs and Aristotle’s
Nicomachean Ethics.” HS 51 (2010): 157-73.

"% Wannenwetsch, “But to Do Right,” 143.
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literature generally, this is inevitable unless the reader makes an intentional
effort to search out the author’s legal term as its own concept, complete with
“its myths, history, laws, and hopes for the future.”""

The issues with interpreting ©2W: as an ordinary term demonstrate
why approaching not only 22¢1 but all legal terms in the Psalter as
“technical” is crucial for understanding them as the psalmist intended.
Attending to the technical meaning of legal terms is especially key to
understanding the psalmist's intent when calling for punishment. This is
firstly because, on a theoretical level, both the nature and reason for
punishment is shaped by a culture’s understanding of what constitutes a
wrong. As comparative studies in penology have shown, wrongs committed
in particular contexts may be regarded as normatively acceptable in some
cultures and yet deemed unacceptable acts deserving the most severe
judgment in others.”? In the case of the psalms, most of the wrongs for
which the psalmist demands a punishment are speech-related: lying,
slander, false witnessing, false accusations, and mocking. As with reading

Lo, theologians have tended to regard these terms as familiar enough to

assume their ordinary meaning. What results is a task of explaining the

"""Hodges has shown, even with our reading of judicial concepts from a century ago, we
struggle to recognise that they are grounded in a community’s circumstances. Elizabeth Perry
Hodges, “The Letter of the Law: Reading Hawthorne and the Law,” in Law and Literature
Perspectives, ed. Bruce L. Rockwood, vol. 9 (New York: Peter Lang, 1996), 155.

"2 This may be the case within just a century and in the same nation. Drug offences, for
example, "are capital crimes in some historical periods in the United States, England, and
China, but not in other time periods.” Terance D. Miethe and Hong Lu, Punishment: A
Comparative Historical Perspective (Cambridge: Cambridge University Press, 2005), 10.
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psalmist’s violent punishments for those wrongs because they appear
horribly disproportionate to the modern reader.

Granted, in a contemporary Western setting, lying and (undeserved)
mocking are also “wrongs,” but in a hierarchy of criminal acts they are
certainly in a bottom category of offences.’” Thus the psalmist’s calls for
permanent mutilation of the enemies’ faces seem almost impossible as a
realistic response. Rather than considering the possibility that the psalmist's
terms for his enemies’ wrongs actually hold a technical legal meaning,
theologians assume the ordinariness of these words and then question why
the punishments are so severe for these spoken wrongs. The most common
explanation is that the severity of the punishment reflects how severely
humiliating the enemies’ words must have been.' In other words, to make
sense of the punishments in an ordinary-language framework, theologians
must reason that the spoken words are especially heinous. Crucially, this is

not because of what the psalmist himself communicates, but because the

"3 In the UK and the US, it is notoriously difficult to prove that spoken wrongs like harassment
and cyber-bullying are criminal acts deserving prosecution. It is a similar case with
defamatory statements and libel because of the tension these charges have with acts
preserving freedom of speech. See Anne S.Y. Cheung, “Tackling Cyber-Bullying from a
Children’s Rights Perpective,” in Law and Childhood Studies: Current Legal Issues, ed.
Michael Freeman (Oxford: Oxford University Press, 2012), 281-301; Andrew Kenyon,
Defamation: Comparative Law and Practice (London: UCL Press, 2006), 70-78, 268-69; Paul
Tweed, Privacy and Libel Law: The Clash with Press Freedom (London: Bloomsbury
Professional, 2012).

" Hunter, An Introduction, 6; Keel, Feinde und Gottesleugner, 166-76; Kraus, Theology of
the Psalms, 131; Kraus, Psalms 1-59, 26-9, 141; Mays, Psalms, 6; McCann, Jr., “The Book of
Psalms,” 1125; Tesh and Zorn, Psalms, 1:104; Schaefer, Psalms, 12; Brown, Seeing the
Psalms, 136-44; Creach, Violence in Scripture, 200-2; see also Dharmakkan Dhanaraj,
Theological Significance of the Motif of Enemies in Selected Psalms of Individual Lament.
Glickstadt: J.J. Augustin, 1992.
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theologian’s own cultural assumptions about lying and mocking require this
scenario to make sense of the text.

Thus no one is closer to understanding the psalmist’s punishments
through treating the enemies’ wrongs as ordinary terms. Attending to these
wrongs and the psalmist's accompanying responses as technical language,
though, may reveal what these spoken acts meant in the context of ancient
Near Eastern legal culture and, by extension, what the psalmist intended

with the punishments he sought as a response.

THE THIRD CORRECTION:
SEARCH FOR NORMS RATHER THAN INSTITUTIONS

The final issue with psalms scholarship’s working definition of law is the
frequent failure to maintain a principled distinction between legal norms
and legal institutions. To draw from Homans’ definition, a norm is “an idea
that can be put in the form of a statement specifying what the members of
other men should do, ought to do, are expected to do, under given
circumstances.”'’” Additionally, a norm is apparent when any departure of
real behaviour from it is “followed by some punishment.”"'® The significant
point about norms is that they are “ideas about the way things ought to
work” and can only be “inferred from the patterns of observable

phenomena.”"" Institutions arise with the aim to promote the goals of these

"> George C. Homans, The Human Group (New York: Routledge, 2013), 123.
"¢ Homans, The Human Group, 123.
" James M. Donovan, Legal Anthropology: An Introduction (Lanham: AltaMira, 2008), 14.
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norms. In this regard, an institution, as Sumner once wrote, “holds the
concept and furnishes instrumentalities for bringing [a norm] into the world
of facts and action.”""® To put it simply, norms are what ought to be, while
institutions promote these goals, but it is a mistake to conflate the two.

Rosen has written extensively on the implications of conflating norms
and institutions. One of his clearest examples is how often one hears of
“Islamic law” as the single foundation for Muslim behaviour.”” He argues
that the reason for this is that the language of Islamic law is attached to a
sacred institution, as are Jewish, Hindu, and other text-based systems. The
issue with this perception, however, is that “Islamic law” looks different in
Ethiopia than, say, in Saudi Arabia. The culture and region in which law
occurs has an influence on the very foundations of an institution as such, so
that in the end one is obliged to talk about infinite institutions. As Rosen

explains, this is why it is more accurate to see Islamic law as

a kind of common-law system: Fact-finding and decision-making are
pressed down to a range of witnesses, local experts, and textual advisors,
while local culture is brought within the ambit of the law through the
direct implementation of custom and common practice by these same

figures.'®

Rather than a mechanism for enforcing decisions within an institution, law

operates “as a framework for ordered relationships, an orderliness that is

"8 William Graham Sumner, Folkways: A Study of Mores, Manners, Customs and Morals (New
York: Cosimo, 2007), 53.

"% Rosen, Law as Culture, 41.

20 Rosen, Law as Culture, 41.
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itself dependent on its attachment to all the other realms of its adherents’
lives.”"?!

Another example is the current place that concepts such as mental
illness and bodily ownership have in the decision making process in courts
across the UK, Europe, and North America. Ideas such as these are not born
within the law, nor can they be attached to a single institution. Rather, they
reflectin Rosen'’s terms, “broader assumptions reinforced across numerous
domains, that characterize the culture of which law is a part.”'* Another
legal theorist, Cover, describes a “community of interpretation” that
achieves law as “its own nomos — narratives, experiences, and visions to
which the norm articulated is the right response.”'?® This is why even judges
themselves — arguably the figureheads of legal institutions — will tend to
provide a verdict “not in terms of universal or objective sense of right, but
‘right’ from the community’s perspective.”'*

Legal systems borrow from, appropriate, and move around cultural
expectation. It is a hasty jump, then, to assume that claims about a legal
norm — an idea about what should be — would imply a single legal institution
as its source. Yet, this is often the jump scholars have made when examining

legal scenes in the psalms. Schmidt, for instance, identified a similar legal

scenario in eleven psalms, labelling them the “prayers of the accused” (Pss 3

21 Rosen, Law as Culture, 7.

22Rosen, Law as Culture, 6-7.

1ZRobert M. Cover, “Foreword: Nomos and Narrative,” HLR 97 (1983): 42.
?*Hodges, “The Letter of the Law,” 139.
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-5;7;17; 26-27; 31; 57, 139; 142)."** Significantly, he used those prayers to
construct a theory concerning their place in the court described in
Deuteronomy and 1 Kings (Deut 17:8-13; 19:16-21; 1 Kgs 8:31-32)."%
These psalms, he proposed, communicated the plight of the accused who
were on remand in the Jerusalem temple while under investigation. Delekat
alternatively suggested that these psalms reflected an institution of “asylum”
in the Temple, while Beyerlin argued that the sanctuary itself served as the
institution where the accused sought refuge while awaiting divine
judgment.'”

Each of these theories paints a portrait of a sacral court in ancient
Israel, effectively linking the legal language of these psalms to the
Jerusalem temple. In so doing, they equate the ideas conveyed in the
“prayers of the accused” with one legal institution. Collectively, this portrait

has left a legacy among a generation of psalms scholars, who assume that

the legal language in the psalms points to one institutional setting.'”® As

2 Hans Schmidt, Das Gebet der Angeklagten im Alten Testament, BZAW 49 (Giessen: A.
Topelmann, 1928), 28-30. See also Alec Basson, “Image Schemata of Containment and Path
as Underlying Structures for Core Metaphors in Psalm 142,” OTE 21 (2008): 261-72.

126 H. Schmidt, Das Gebet der Angeklagten im Alten Testament, 28-30.

'?7 Lienhard Delekat, Asylie und Schutzorakel am Zionheiligtum. Eine Untersuchung zu den
privaten Feindpsalmen mit zwei Exkursen (Leiden: Brill, 1967); Walter Beyerlin, Die Rettung
der Bedrédngten in den Feindpsalmen der Einzelnen auf institutionelle Zusammenhénge
untersucht, FRLANT 99 (Géttingen: Vandenhoeck & Ruprecht, 1970); see also Arnold
Gamper, Gott als Richter in Mesopotamien und im Alten Testament (Innsbruck:
Universitatsverlag Wagner, 1966).

28 Arnold Albert Anderson, The Book of Psalms: Introduction and Psalms 1-72, vol. 1, NCB
(Grand Rapids: Eerdmans, 1989), 247; Klaus Seybold, Introducing the Psalms, trans. R.
Graeme Dunphy (Edinburgh: T&T Clark, 1990), 117, 172; Hans-Joachim Kraus, Psalms 1-59,
trans. Hilton C. Oswald, CC 1 (Psalmen 1 1961/1978, Minneapolis: Fortress, 1993), 153-58;
Frank-Lothar Hossfeld and Erich Zenger, Psalms 3: A Commentary, ed. Klaus Baltzer, trans.
Linda M Maloney, Hermeneia (Minneapolis: Fortress, 2011).
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Gerstenberger, Day, and Schroeder have laid out, though, the psalmist’s
portrayal of YHWH as judge is too fractured for a single institution to be
assumed (Ps 7:9; 26:1; 35:24; 43:1)."* For example, in some cases YHWH is
a judge who examines the petitioner’s righteousness for access to the
sanctuary (Pss 26:1; 7:9). In others he is a judge who executes a verdict
against enemies (Ps 43:1). There is also the case when YHWH is not a judge
at all but still contends with punishing enemies through an entirely different
agency (Ps 35:24). The idea that all these psalms would refer to a single
institution seems overly ambitious when the judge himself appears to
represent at least three institutions from the outset.

In recognizing these different portrayals, scholars have rightly become
increasingly wary of reading the psalms as reflecting any particular legal
setting. One can, though, still read the psalms in relation to and as a
reflection of a wider legal culture. Within the psalms, as this study will
demonstrate, there are patterns of legal behaviour that suggest a
relationship to legal norms. There is no reason, though, to assume that
because there are norms inferred in these texts they must be reconciled
with a portrait of a single institution.' That is the jump that Schmidt,

Delekat, and Beyerlin did not have to make. The aim should have been (and

129 Christoph O. Schroeder, History, Justice, and the Agency of God: A Hermeneutical and
Exegetical Investigation on Isaiah and Psalms, Bibint 52 (Leiden: Brill, 2001), 109; John Day,
“Psalms of Lament,” in Psalms, OTG 14 (Sheffield: JSOT Press, 1993), 27-30; Erhard
Gerstenberger, Psalms: With an Introduction to Cultic Poetry Part 1, vol. 1, FOTL 14 (Grand
Rapids: Eerdmans, 1988), 14.

30 As Malinowski demonstrated, assuming that jump betrays a definition of law that is blind
to the fact that a society may have legal norms without a legal institution to advance them
Bronislaw Malinowski, Crime and Custom in Savage Society (London: Routledge, 1926).
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will be in what follows) to reconcile the legal scenarios in the psalms with
wider cultural concerns. The present study attends to how the psalmist
reflects on, draws from, and speaks for legal norms in his surrounding
culture, especially concerning his enemies’ crimes and the punishments

which are due in response.

CONCLUSION
The following chapters use language that builds on the theoretical
approach just outlined. My aim in doing so is to intentionally shift the deep-
set notions with which readers encounter a study on “law” and “justice” in a
biblical book. Rather than presenting research on “The Psalter and Law,” this
study steps away from that substantive categorization and adopts a
functional presentation of the lamenting psalmist as a participant in a legal
culture. That culture is represented by a number of ancient Near Eastern
sources in addition to legal codes. Ultimately, | hope to convince readers
that the psalmist himself is one of the legal sources one should be
consulting when discussing ancient Near Eastern law.

The chapters ahead adopt the language of “patterns” when discussing
the psalmist’s responses to his enemies’ crimes. This is also a functional
measure and a nod to legal norms; it is meant to maintain not only that law
is defined by its effects, but that those effects create patterns reflecting legal

norms. In the case of the psalms concerning enemies, these effects manifest
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as patterns of crime and punishment that are identifiable throughout the
history of ancient Near Eastern law.

There are additionally very few ordinary-language assumptions in the
following chapters. Any crime ascribed to an enemy is treated as a technical
term in a legal context. Finally, it should be said that this study refers to the
various authors of the psalms as the singular, “psalmist.” This use of the
singular is not meant to suggest that one author is responsible for all of the
psalms. Rather, it is for ease of defining the subject in complex sentences.
Moreover, my reference to “the psalmist” much more often than “the
psalms” reflects my intent to present this figure as a voice which not only

draws from but reflects on his own legal milieu.
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CHAPTER 3: THE TALIONIC PATTERN

The talion is a concept derived from the Latin word talio, meaning "“like for
like,” and specifically from the latin formula talio esto- “let there be an equal
recompense,” as it is found in the Roman Twelve Tablets. It is the most often
used term to describe the “eye for an eye” statements in Exodus 21:23-5,
Leviticus 24:20, and Deuteronomy 19:21, and it is the most frequently
invoked punishment form in the history of ancient Near Eastern law for the
crimes of murder, bodily harm, and false testimony or false accusations in
court. This chapter argues that the psalmist’s use of talionic language is best
understood within a paradigm of ancient Near Eastern legal culture. When
the psalmist uses this language against an enemy, it is for crimes that are
historically punished in the “like for like” pattern in the ancient Near East. By
recognizing the psalmist's fidelity to the talionic pattern of crime and
punishment as it plays out in a broader legal culture, one is able to
recognize the psalmist's agency in both praising and critiquing the
implications of that pattern. This turns out to be most illuminating with
regard to Psalm 137, one of the most notorious examples of violence in the
Psalter, as well as with regard to the psalmist’s imaginative depiction of false
accusers.
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INTRODUCTION

Talion is a legal-ethical term whose application and purpose in the Hebrew
Bible is the subject of much debate and apologetics. This is a predictable
outcome given the exegetical legacy of Jewish and Christian traditions, both
of which have rejected the literal reading of “eye for an eye” in varying
degrees.™

Though Philo went so far as to demand “censure” for legislators “who
prescribe for malefactors punishments which do not resemble the crime,”
his successors in the Jewish tradition did not hold the same line (Josephus,
Ant. 4.280)."* Greengus has recently shown how later Jewish interpreters
“rejected talion for non-fatal cases and argued against the plain reading of
the biblical text, saying that the option of physical retaliation should never
be taken literally. Nor could such remedies be made available to an injured
victim.”"* In fact, in A Short History of Jewish Ethics, Mittleman says that the
Mishnah “does not even reference any of the biblical texts which stipulate
‘eye for an eye’ and so on; it simply assumes the norm of compensation

rather than retaliation.””* Granted, authorities in the post-Talmudic period

3! David P. Wright, “Homicide, Talion, Vengeance, and Psycho-Economic Satisfaction in the
Covenant Code,” in Religion and Violence, ed. David P. Wright and Jonathan Klawans, RRBS
(Sheffield: Sheffield Phoenix, 2007), 57-78; William lan Miller, Eye for an Eye (Cambridge:
Cambridge University Press, 2006), 20-23; Bradford A. Anderson "Poetic Justice in Obadiah,”
JSOT 35(2010): 247-55.

32Samuel Greengus, Laws in the Bible and in Early Rabbinic Collections: The Legal Legacy of
the Ancient Near East (Eugene: Wipf & Stock, 2011), 130-31.

3% Greengus, Laws in the Bible, 131.

34 Alan Mittleman, A Short History of Jewish Ethics: Conduct and Character in the Context of
Covenant (Chichester: Wiley-Blackwell, 2012), 71.
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would concede that their predecessors seemed to teach contra the biblical
text; but, in the case of non-fatal injury, the compensatory system remained
and remains a mainstay of Jewish legal application, with the understanding
that the fine paid is a “reflection” of the crime.’®

In the Christian tradition one may begin with Jesus’ commentary on
“eye for an eye” in the Sermon on the Mount (Matt 5:38-42). As Barton
writes, it has served as the go-to text for a history of Christian portrayals of a
dichotomous Bible in which “the Old Testament is seen as focussed on the
inexorable and cruel retribution, by contrast with New Testament teaching
about forgiveness.”'* In reaction to this approach, thinkers of both
traditions (and none at all) have offered a range of apologetics. A common
explanation is that the talion’s purpose in the Bible was “to limit revenge”
rather than exact it."*” Take, for example, the argument that talion served as
a control on the “right of revenge,” which the victim and her family earned in
the event of a serious crime such as rape, bodily injury, homicide, or theft.”®
As Westbrook and Wells explain it, in biblical law the person owed this right
is called “the redeemer of blood” (27 5;{5&; Deut 19:6), a title applicable to
any member of the extended family. If the victim has no redeemer, then the

king can serve as a “surrogate avenger,” an example being found in 2

35 Mittleman, A Short History of Jewish Ethics , 156-97.
3¢ John Barton, Ethics in Ancient Israel (Oxford@: Oxford University Press, 2014), 105.

¥ Raymond Westbrook, Studies in Biblical and Cuneiform Law, CRB 26 (Paris: J. Gabalda,
1988), 71.

3 Raymond Westbrook and Bruce Wells, Everyday Law in Biblical Israel: An Introduction
(Louisville: Westminster John Knox, 2009), 74; Pamela Barmash, Homicide in the Biblical
World (Cambridge: Cambridge University Press, 2005). 154-77.
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Samuel, in which David has the killers of Ish-bosheth executed (4:4-12)."*
The thrust of this argument is that the talion reflected a general attitude in
ancient Near Eastern law toward excessive revenge as uncivilized and “a
symptom of the breakdown of the rule of law, rather than its application.”'*
One must concede Miller’s point, though, that highlighting a rule’s top limit
means also at least acknowledging the possible bottom limit that the talion
sets: it is a case of “no less than one eye or one life, either.”™’

The talion as it occurs in the Hebrew Bible is also the subject of debate
because scholarship currently operates with a wide variation regarding its
assumed meaning. On the one hand there is the tendency toward a
“general principle of equivalence,” in which scholars assume the talion to
mean most any punishment, so long at it is deemed to “fit” the crime.*
What often surfaces in this approach is the imperative to stretch the
meaning of talion into a principle encroaching on right-order. Such an
assignment, in turn, negates accusations that the Hebrew Bible has

“vengeful” texts, by re-labelling them as “retributive texts” consigned under

Torah. The problem with that logic, as Miller has made clear, is that it

3 Westbrook and Wells, Everyday Law, 74.

% Wells points to the words of Lamech in Genesis 4:23-24 as a good example of this
attitude, as this man from the “wicked generations” boasts to his wives, "I have killed a man
for a wound on me, and a boy for a blow on me. For Cain will be avenged seven times, but
Lamech, seventy-seven times.” Westbrook and Wells, Everyday Law, 73.

"“"Miller, Eye for an Eye, 21; See also Wells’ work on “full” and “partial” measures for talion in
Bruce Wells, “Sex, Lies, and Virginal Rape: The Slandered Bride and False Accusation in
Deuteronomy,” JBL 124 (2005): 64-65.

2 For example, see Mary Douglas, Leviticus as Literature (Oxford: Oxford University Press,
2001), 208; Nahum M. Sarna, The JPS Torah Commentary: Exodus (Philadelphia: JPS, 1991),
126; In opposition to this approach, see Bernard S. Jackson, Studies in the Semiotics of
Biblical Law (London: Bloomsbury, 2000), 295-96; Miller, Eye for an Eye, 209.
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presupposes a need to distinguish between retribution and revenge — a
distinction deemed necessary only from Elizabethan tragedy onward. This
distinction is untenable in cultures incorporating revenge into their legal
systems.'?

Alternatively, scholars drawing from legal theory and theories of
justice restrict the meaning of talion to the application of “like for like” with
relation to specific crimes. In this case, more appropriately, scholars regard
talion as one of a few forms used to meet a more general principle of
“perfect fit" which underlies the ancient Near Eastern ideal of justice to be
carried out against a crime.'*

This study takes the second approach, highlighting the presence of
both particular crimes and particular punishments in the psalms, as
evidence of a talionic pattern. The versions of this pattern addressed are the
death penalty for murder, injury for assault, and the punishment due for

false accusation. The first two will be treated in Part One, the last in Part Two.

PART ONE: LIFE FOR LIFE, HARM FOR HARM, AND THE TALIONIC PATTERN

Death penalty for murder is the most pervasive pattern of justice not only in

31an Miller, “Clint Eastwood and Equity: Popular Culture’s Theory of Revenge,” in Law in the
Domains of Culture, ed. Austin Sarat andThomas R. Kearns (Ann Arbor: University of Michigan
Press, 2000), 161-202; cf. Miller, Eye for an Eye, 207. Westbrook proposes revenge as a
category of talionic punishment available to victims in fact, being defined by a physical
penalty; the alternative is then a ransom, defined by a financial penalty. Westbrook, Studies
in Biblical and Cuneiform Law, 39-88.

" Miller, Eye for an Eye, 65.
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the history of ancient Near Eastern law, but also the history of law in
general."* One might perceive this pattern as obviously talionic for two
reasons. First is the aesthetic product of the law: we are left with one dead
person to recompense another dead person. Moreover, our consideration
of this law inherits the modern legacy in the West of talionic rhetoric in
contemporary discourse to defend or criticize the death penalty."* Neither
of those reasons, however, are especially convincing after one takes into
consideration Westbrook’s point about the death penalty in the ancient
Near East specifically: unlike today in the West, this penalty was not uniquely
assigned to murder, but was also commonly used for crimes that did not
result in death.’” One should then question whether death for killing in the

ancient Near East was especially talionic.

% Rita James Simon and Dagny A. Blaskovich, A Comparative Analysis of Capital Punishment:
Statutes, Policies, Frequencies, and Public Attitudes the World Over (Lanham: Lexington,
2002), 1-11, 77.

% A common criticism of the death penalty is that justice should be more civilized than the
murderers it condemns. Apologists for the death penalty suggest its usefulness as a response
to homicide because it deters potential offenders from carrying out their murderous ideas.
Efforts to determine the death penalty’s effect on homicide rates in both the US and the UK
have produced wildly inconsistent results. Executions have been found not only to “save
large numbers of lives” but also to “increase homicides” within the same decade. Committee
on Deterrence and the Death Penalty, Deterrence and the Death Penalty (Washington, DC:
National Academies Press, 2012), 1; Andrew Von Hirsch, Criminal Deterrence and Sentence
Severity: An Analysis of Recent Research (Oxford: Hart, 1999). A classic discussion on this
issue is H. Wayne House and John H. Yoder, The Death Penalty Debate (Dallas: Word, 1991);
for more recent discussions see Millard Lind, The Sound of Sheer Silence and the Killing
State: The Death Penalty and the Bible, SPS 8 (Telford: Cascadia, 2004), 25-53; Anthony
Santoro, Exile and Embrace Contemporary Religious Discourse on the Death Penalty
(Lebanon: Northeastern University Press, 2013), 26-46.

"7 Westbrook, “Introduction,” 74. Talion still holds a leading role in why 93 countries sanction
the death penalty for crimes that have resulted in death. Death Penalty Worldwide Database,
accessed 3 June 2015. http://www.deathpenaltyworldwide.org/
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The talion, for instance, does not help us understand why, in a

Mesopotamian treaty between Ebla and Abarsal (ARET XIlII 5), blaspheming
the king, gods, and country earns the death penalty, but actually killing
someone in a fight deserves a fine of fifty sheep (sections 20-28)."® Another
example is the use of the death penalty in the Pentateuch. First there is an
issue with identifying which lethal crimes actually deserve “equal
recompense.” A death sentence is applicable for murder,™ but
unintentional homicide — a crime still resulting in death — does not stipulate
a new dead body in order to make things “just.”*® Compounding matters is
the fact that several offences, many of them non-lethal, do stipulate death as

151

a punishment.”™' These include sexual violations,’* any manner of the "black

%8 Amalia Catagnoti, “Ebla,” in AHANEL, ed. Raymond Westbrook, vol. 1, HOS 72 (Leiden:
Brill, 2003), 236.

" "Whoever strikes a man mortally will be put to death” (Exod 21:12); “Anyone who kills a
human being will be put to death” (Lev 24:17); cf. Num 35:16-21.

30 Byt if he did not lie in wait for him, but God let him fall into his hand, then | will appoint
for you a place to which he may flee” (Exod 12:13). On this point see Barton, Ethics in Ancient
Israel, 200.

*| do not intend these categories to be taken as anything other than a rhetorical
demonstration of the death penalty’s varied application in line with Hendrik van Oyen, Ethik
des Alten Testaments (Gutersloh: Mohn, 1967), 77.

327 And the daughter of any priest, if she profanes herself by whoring, profanes her father;
she will be burned with fire” (Lev 21:19); cf. Exod 22:18; Lev 18:6-19, 23, 29, 20:10-18; Deut
22:22-29, 27:20-23. Regarding adultery, the death penalty is a universal response in all the
ancient Near Eastern law codes mentioning adultery, but lesser punishments are attested in
cases of coercion or doubt attested. McKeating suggests that the lesser punishment of
divorce could have been a more common measure than death. See Henry McKeating,
“Sanctions Against Adultery in Ancient Israelite Society, with Some Reflections on
Methodology in the Study of Old Testament Ethics,” JSOT 11 (1979): 57-72; Wells, “Sex, Lies,
and Virginal Rape,” 64-65; Samuel E. Loewenstamm, “The Laws of Adultery and Murder in
Biblical and Mesopotamian Law,” in Comparative Studies in Biblical and Ancient Oriental
Literatures, by Samuel E. Loewenstamm, AOAT 204 (Kevelaer: Butzon and Bercker, 1980),
146-53. David Instone-Brewer, Divorce and Remarriage in the Bible: The Social and Literary
Context (Grand Rapids: Eerdmans, 2002), 9-10. On the death penalty for bestiality, see
Thomas B. Dozeman, Exodus (Grand Rapids: Eerdmans, 2009), 544. Regarding the death
penalty for rape, see Cynthia Edenburg, “ldeclogy and Social Context of the Deuteronomic
Women's Sex Laws (Deut 22:13-29),” JBL 128 (2009): 51. On the roles of gender and social
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154 idolatrous or

arts,”"* failing to observe sacred days and rites,
blasphemous behaviour,™ and usurping or challenging societal positions,
including something as seemingly non-lethal as cursing a parent.” It is no
wonder, then, that Jackson suggests that the death penalty for murder is not
an example of talion in the Bible." Instead, Jackson argues that one should

only apply the term “where non-fatal bodily injuries are involved” and in

instances “where the offender is punished by suffering the same fate as he

inflicted.”">®

status in sodomy being classified as a crime, see Jerome T Walsh, “Leviticus 18:22 and 20:13:
Who Is Doing What to Whom?,” JBL 120 (2001): 205-7 and Saul M. Olyan, “And with a Male
You Shall Not Lie the Lying down of a Woman': On the Meaning and Significance of Leviticus
18:22 and 20:13," JHS 5 (1994): 179-206.

33 “A man or a woman who is a medium or a necromancer will surely be put to death. They
will be stoned with stones; their blood will be upon them” (Lev 20:27); cf. Exod 22:17; Lev
19:31, 20:6; Deut 13:5, 18:10-11, 18:20; 1 Sam 28:3,9. The inclusion of Exod 22:17, “You will
not permit a sorceress to live,” follows Van Seters’ argument that it indicates the death
penalty when we take it in light of Ezek 18. John Van Seters, A Law Book for the Diaspora:
Revision in the Study of the Covenant Code (Oxford: Oxford University Press, 2003), 104.

> “Six days will work be done, but the seventh day is a Sabbath of solemn rest, holy to
YHWH. Whoever does any work on the Sabbath day will be put to death” (Exod 31:15). On
Sabbath breaking see Heather A. McKay, Sabbath and Synagogue: The Question of Sabbath
Worship in Ancient Judaism, RGRW 122 (New York: Brill, 1994), 58-60; Jared C. Calaway, The
Sabbath and the Sanctuary: Access to God in the Letter to the Hebrews and lts Priestly
Context, WUNT 349 (Tibingen: Mohr Siebeck, 2013), 51-3. The remaining offences are
generally understood as purity-related, for which an excellent treatment is Susan Haber,
“They Shall Purify Themselves”: Essays on Purity in Early Judaism, ed. Adele Reinhartz (Atlanta:
SBL, 2008). On the relation between purity and morality see Jonathan Klawans, “The Impurity
of Immorality in Ancient Judaism,” JJS 48 (1997): 1-16; Oyen, Ethik des Alten Testaments, 43-
45.

33 "Whoever sacrifices to any god, other than YHWH alone, will be devoted to destruction”
(Exod 22:19); cf. Num 25:1-5; Lev 20:1-5, 24:15-16; Deut 13:2-19; 17:2-7.

3¢ “And one who curses his father or his mother will surely be put to death” (Exod 21:17). Cf.
Num 18:22; Lev 20:8-9; Deut 17:12, 21:18-21, 24:7. Thomas B. Dozeman, Exodus (Grand
Rapids: Eerdmans, 2009), 532-33; Oyen, Ethik des Alten Testaments, 73.

" Bernard S. Jackson, “The Problem of Exod 21:22-5," VT 23 (1973): 281 n. 1.
%8 Jackson, “The Problem of Exod 21:22-5" 281 n. 1.
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Restricting the talion to Jackson's limits, however, does not make
things as neat as one would hope, because there is still a question of why
some “non-fatal bodily injuries” are punished in kind, while some are not.
Thus, as will be covered in more detail below, even though there is a talionic

"o

call for “fracture for fracture,” “tooth for tooth,” and “eye for eye,” neither
rape for rape nor sodomy for sodomy are an acceptable extension of this
seemingly talionic pattern of “harm for harm” in the Pentateuch. Itis a
commensurate problem with corporal punishment in the broader ancient
Near East, as the penalty of bodily injury is also attested for non-injurious
crimes. The Middle Assyrian Laws are a good example. A woman who has
assaulted a man will be corporally punished (MAL A 7, 8)," but so will

someone who has illicitly sold a horse (MAL F 2),"®°

stolen clay for brick-

making (MAL B 15),"" or falsified accounting records (MAL C+G 11).'%
All that said, the purpose of Part One is to argue that one cannot

wholly dismiss capital punishment for killing and corporal punishment for

injury as un-talionic, because there are certain features which distinguish a

talionic intent from its alternative in sentencing death for killing and harm for

*7See also Deut 25:11-12: If [two] men, a man and his brother, are fighting together, and the
wife of one of them approaches to rescue her husband from his assailant, and she stretches
forth her hand and grabs hold of his private parts, you will cut off her hand. You will not have
pity (CJB).

%9Sophie LaFont, “Middle Assyrian Period,” in AHANEL, ed. Raymond Westbrook, vol. 1,
HOS 72 (Leiden: Brill, 2003), 552.

%" LaFont, “Middle Assyrian Period,” 554; Guillaume Cardascia, Les lois assyriennes, LAPO 2
(Paris: Les Editions du Cerf, 1969), 285.

%2 aFont, “Middle Assyrian Period,” 560.
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assault or injury.’®® My second and more significant purpose is to show that
the psalmist uses these features to evoke a talionic pattern when calling on

YHWH to punish his enemies.

The Talionic Pattern in Law
The talionic pattern, as it manifests in the legal material, exhibits three key

attributes.

MATCHING MEANS OR METHOD

It is hard to refute the talionic quality of a law when it specifies that the
means or method by which the criminal will be killed or injured is to mirror
the manner in which that criminal killed or injured the victim. There are
examples of this overt reference to talion throughout the Mesopotamian
material. For example, the Old Babylonian letter of King Rim-Sin of Larsa
stipulates that, because a criminal murdered a boy by casting him “into the
oven,” that murderer too will be thrown “into the kiln” (BIN 7 10)."* In the
Neo-Sumerian LU 3, a man is sentenced to imprisonment specifically for
wrongly imprisoning another; Wilcke has suggested this is a concious
reference to talion, given the uncommon sentence of imprisonment in other

cases.'®® Another example is in a Middle Assyrian punishment for a man who

'$3Westbrook, “Introduction,” 74; see also Edwin M. Good, “Capital Punishment and Its
Alternatives in Ancient Near Eastern Law,” Stan. L. Rev. 19 (1967): 947-77.

% Marten Stol (trans.), Letters from Yale, AbB 9 (Leiden: Brill, 1981), 126-27 no. 197.

'*Bertrand LaFont and Raymond Westbrook, “Neo-Sumerian Period (Ur IlI),” in AHANEL, ed.
Raymond Westbrook, vol. 1, HOS 72 (Leiden: Brill, 2003), 221; Claus Wilcke, "Der Kodex
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sodomizes his comrade, in that the sentence is specified as sodomy rather
than as the usual “strikes of the rod” that so many crimes receive in this law
collection (MAL A 20). The Pentateuch also conveys this means/method
attribute when the talion is intended. In Leviticus 24:20, the adverb ]2 ties

the injury of the victim to the injury of the afflicter:

Lev 24:20  fracture for fracture, eye for gl yinia ]l 6ol =t e niq Rt
eye, tooth for tooth; 10T R W onon Y
whatever injury he has given i7 Injﬂ 1D OIN2 o

a person, so thus (]2) it will
be given to him.

Whatever manner the person was hurt, “so thus” it will be given.”"®

Beyond stipulations, Jacobs has pointed out that in the Gilgamesh
Epic, statements like, “On him who commits a sin, inflict his crime! On him
who commits a wrong, inflict [his] wrongdoing!” (EG XLl.iv), indicate that “in
ancient Mesopotamia even the gods are bound” by this talionic

convention.'®’

MATCHING LANGUAGE
Talionic intent is also evident in the effort to match language between the

description of a crime and its punishment. This is reflected in Old

Urnamma (CU): Versuch einer Rekonstruktion,” in Riches Hidden in Secret Places: Ancient
Near Eastern Studies in Memory of Thorkild Jacobsen, ed. Thorkild Jacobsen and I. Tzvi
Abusch (Winona Lake: Eisenbrauns, 2002), 311 n. 82.

% Tikva Frymer-Kensky, “Israel,” in AHANEL, ed. Raymond Westbrook, vol. 2, HOS 72
(Leiden: Brill, 2003), 1033, 1040.

%7 Jacobs, The Body as Property, 80-81.
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Babylonian laws such as LH 196, in which “if an awilu should blind the eye of
another awilu of his own rank, they will blind his eye.”'*® Similar efforts to
match language are evident in LH 200 with tooth matching tooth, in LH 197
with bone matching bone, and in the Pentateuch with a series of matching

language in the CC:

Exod 21:23  But if there is harm, 7T TIONTENY
then you will pay life $UD3 NAn WD) mnnd
for life,

Exod 21:24  eye for eye, tooth for ]&7 nlnfgl ]_‘_‘ ]’AJ non oy
tooth, hand for hand, :511 yinfal ‘7.‘\1 palisinialinii

foot for foot,

Exod 21:25  burn for burn, wound V3D NoR YID A2 Nnn ans
for wound, stripe for tSaintkcinlisinigiiniiolsl
stripe.

In these verses as well as Leviticus 24:20 (above), there is the formulaic “eye
for eye” (]"¥ nR '), “tooth for tooth” (J& N 1¥; cf. Deut 19:21). Recalling
the broken bone in LH 197, there is also “fracture for fracture” (72¢ nmn "2Y)
in Leviticus 24:20. Finally, in Exodus 21:23 there is “life for life” (&2 non
¥23), which proves instrumental in distinguishing death penalty for murder

from the same penalty meted out for blasphemy.'®’

8 The LH differentiates three principle classes of persons in Babylonian society: The awilu
was a free person and could be a man, woman, or minor. Scholars assume that, unless
otherwise specified, those defined in the LH by their various professions belonged to the
awilu class. The muskénu was a commoner, inferior to the awilu in terms of rights and
privileges. Finally, there was the wardu and the amtu — the male and female slave — who
belonged to either a free person, a commoner, or to the palace. Roth, Law Collections, 72.

¥?Bock, building on Gerstenberger and Noth, argues that blaspheming is a form of “verbal
murder,” thus maintaining its punishment as talionic. Darrell L. Bock, Blasphemy and
Exaltation in Judaism and the Final Examination of Jesus: A Philological-Historical Study of the
Key Jewish Themes Impacting Mark 14:61-64, WUNT 106 (Tibingen: Mohr Siebeck, 1998),
37; Erhard Gerstenberger and Martin Noth, Das dritte Buch Mose: Leviticus, AT 6 (Gottingen:
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TERMS OF PAYMENT
A final distinguishing effect of the talionic pattern is how it is often framed in
the terms of “payment,” highlighting the talion’s distinctive judgement on
the victim’s worth as perceived by a society. The Middle Assyrian material is
illuminating in this regard. In MAL A 52, a man who has struck a prostitute
and caused her to miscarry is to be financially assessed “blow for blow”
(mibst ki mihsi); but this is intended to measure what financially constitutes a
“full payment of a life.”"”® MAL A 50 goes on to specify that the life of an
aborted son is worth far more than his female counterpart; this is made plain
by the assailant being executed (making a payment of life) for the former
and in the case of the latter making a financial payment only."”" The
language of payment is also present in the biblical material. Returning to
Leviticus 24, v 21 calls for a payment (25%) of life for life, placed in parallel
with a summons of capital punishment for killing:
Lev 24:21 And one who strikes down an mpbw T2 TR

animal will pay for it. And one DRI DTN 19

who strikes down a person will
be put to death.

The other language of payment associated with “life for life” in the biblical

material uses a form of the root |13, as one finds in Exodus 21:22-23.

Vandenhoeck & Ruprecht, 1993), 330.
"Roth, Law Collections, 174; LaFont, “Middle Assyrian Period,” 558.
1 Roth, Law Collections, 173-74.
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Exod 21:22 When men strive together and 15351 aﬂmx W3
hit a pregnant woman, so that ,-pjzjﬂ: qxgq-hjn nwx
her children come out, but T PPN ﬂﬂnﬂ N%
there is no harm, the one who Wi ey
hit her will surely be fined, as Spa yop ﬂ’w: 'IWND
the woman's husband will D’ﬁL’DD ]ﬂ.'ﬂ nwxn

impose on him, and he will pay
as the judges determine.

Exod 21:23 But if there is harm, then you 777 TIONTENT
will pay life for life. dviakyiniqlvi=kniglek)l
The key talionic phrases in this passage revolve around what the men will
“give” concerning the consequence of their unfortunate actions. That 713
functions as a term of payment in addition to its meaning of “give,” is

evidentin its parallel use. If “no harm follows,” the attacker must “give” (103)

a payment of a fine (¢37). If there is harm, though, the attacker must “give”

(a payment of) his life (¢23 nnn @91 mnng).»

The Talionic Pattern in the Psalms

If one is to locate the psalmist's use of the talionic pattern, it is best to begin
with the attributes just covered. This is because, like the laws, the psalmist
calls for death or harm in response to different kinds of crimes, some of

which do not reflect a “like for like” pattern of talion. The contention here is

"2Whether the "harm” refers to the woman or the child is answered by two traditions of
interpretation. Its referral to the woman's death is held by the Vulgate, Targum Ongelos,
Josephus, and rabbinic literature and, as such, parallels the laws LL d-e, LH 209-4, and MAL
A 50. That the harm refers to the child is held in the LXX, Vetus Latina, and Philo and, as such,
follows a similar distinction made in HL 17-18. See Stanley J. Isser, “Two Traditions: The Law
of Exodus 21:22-23 Revisited,” CBQ 52 (1990): 30-45; Assnat Bartor, “The Representation of
Speech in the Casuistic Laws of the Pentateuch: The Phenomenon of Combined Discourse,”
JBL 126 (2007): 242-43.
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that the psalmist draws on the same talionic pattern just described. He not
only utilizes features particular to that pattern, but knows them well enough
to bend them into his own images in order to offer his own understanding of

this pattern of crime and punishment as it occurs in his legal culture.

MATCHING MEANS OR METHOD
The means/method attribute is identifiable through the psalmist's use of 3,
"like,” to invoke the talionic pattern concerning crimes that result in his

harm. A good place to start is Psalm 28, an individual complaint:

Ps 28:3 Do not drag me off with the o rynToy ﬂ;xpw'r;m“m
wicked, or with the workers of ﬂ-ﬁ'q 1IN ﬂ‘é;jg‘am
evil, who speak peace with B m 7oy m‘ju
their neighbours but have evil D::b: =5
in their hearts."” T T

Ps 28:4 Give to them like their work D“/‘.J 2 DJ;,?
and like the evil of their deeds; 2um U2 =
give to them like the work of D‘b '{n Dnﬂ—[ﬁ i A_Jr_j
their hands; render to them ,-;‘7 D‘;qm il

their recompense.

The crimes of the enemy are clearly actions of some harmful nature.
Gerstenberger reasons that “here we catch a glimpse of typical small-group
tensions that may lead to sickness and ostracism.”"”* Though the psalmist
does not specify the punishment directly, there is a specified call for a

response that is “like” the acts which have been committed.

"3 XX has apparently worked from a different and longer text than the extant Hebrew
manuscripts with this verse, as it adds the longer, “do not drag my soul away” along with “do
not kill me.”

'7* Gerstenberger, Psalms, 1:129.
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It is key at this point to address the common translation of 2 as
"according to” in the psalms that follow (as well as the one above). This
translation is arguably due to scholars focussing on the theological
dimension of the phrases at hand, but doing so while assuming a
judgement-according-to-works motif that is prevalent in both Jewish and
Christian traditions.'” Interpreters, notably, use “according to” when
describing YHWH's behaviour, rather than humanity’s. This is at work in

translations of Psalm 18:

Ps 18:25 So YHWH has rewarded me ’5 T
according to my righteousness, =79 943 T80
according to the cleanness of my Iy s

176

hands in his sight.

There is also: "according to your great power” (171 H'IJD, 79:11);
“"according to your steadfast love” (772m2; 109:26); “according to your
word"(R7AR3; 119:58); and, “according to his excellent greatness” (1‘?1{(
292; 150:2). "7 In these examples the psalmist wishes to convey a Lord that
is superior and worth one’s worship. The use of “according to” in translations
of YHWH's response to human behaviour, though, leads to the presumption

that the only thing these verses are conveying is a vague sort of “fairness.”

75 Kyoung-Shik Kim, “God Will Judge Each One According to Works”: Judgment According
to Works and Psalm 62 in Early Judaism and the New Testament, BZNW 178 (Berlin: de
Gruyter, 2010).

"6 This translation is ESV, but “according to” is attested widely. Some Hebrew manuscripts
have suggested 7122 “honour,” but the MT's use of a parallel preposition makes the reading
of it more tenable than excluding it from here.

7 See also Psalm 62:13: “For you will render to a man according to/like his work.” On this
designation, see Erhard Gerstenberger, Psalms. Part 2, and Lamentations, vol. 2, FOTL 15
(Grand Rapids: Eerdmans, 2001), 527.
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Unfortunately, this may lead to confusion when it comes to the nature of
justice. Consider, for instance, how much more consistent the depiction of
YHWH's justice is in Psalm 103:6-13 once “according to” is replaced with
“like” or "as.” The shift in translation clarifies how the psalmist is drawing on

the means/methods feature of the talionic pattern:

Ps103:6  YHWH makes m nipTs Ny
righteousness and justice ;Dﬂ‘?mg;ﬁ;z? D*{b@g}'rﬁ
for all who are oppressed

Ps 103:7 He makes his ways HEZHJ% 7277 pIP
known to Moses, his deeds :1’:31"?’55_,7 5&1}7’ ’J:“}
to the sons of Israel . . .

Ps 103:8 Compassionate and gracious A InE CEinal=Cinin!
YHWH is slow to anger $T00T2T 2N TN
and great in lovingkindness.

Ps 103:9 He does not perpetually accuse, 2 nsj‘v-xb
nor does he always : e DJ‘?TD‘? Nzﬁ
keep after (us)."”® . '

Ps103:10  He does not act like our sins uf; oy R0 N5

(13°R©12) to us, nor repay us like our :uf?s; plet! ﬂJ’I_ﬁﬁJ_.Zj NH'I
iniquities (137031y2).

Ps103:11  For as (M212) the heavens are high oY 7210 72
above the earth, }TANTI“?J
his lovingkindness has prevailed'”’ $TRTTOY iTor 123
over

those who fear him;

Ps103:12  asfar as (P173) the east is from the 270PD 1R P2
west, s P In
so far he has distanced our $PYETIN

78Scholars have typically translated the verb =23 in relation to “anger.” G.R. Driver argued
that this root was related to the Akkadian nadaru ("be angry”), but such an interchange
between consonants has no real precedent. G.R. Driver, “Studies in the Vocabulary of the Old
Testament. 3.” JTS 32 (1931): 361-66. The typical reason for using “anger” is the assumption
that 703 parallels 5\ in the previous verse. | have rendered it “keep” to cohere more closely
with the Hebrew on the basis that it works in parallel with 9a: Just as YHWH does not always
accuse, he also does not "keep after” his people in a dogged way.

79Cf. Ps117:2
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transgressions from us.

Ps103:13  Like a father has compassion (2172) D’J:‘%J R o2
for his sons, so YHWH has had $TRTO 1T o

compassion for those who fear him.

What makes YHWH compassionate is his unwillingness to deal with Israel in
the likeness of their behaviour, not his unwillingness to respond according
to it. The psalmist thus praises the fact that YHWH does not behave like
Israel at all: instead of responding like Israel who sins and is iniquitous,
YHWH responds like a compassionate father. In fact, for the psalmist, YHWH
responding “accordingly” might very well be defined by his mimicry of this
father. One attending to the judgement-according-to-works motif might
contest that v 12 grounds the meaning of this passage in the realm of the
theological. My contention is not to dismiss the theological dimension, but
to stress that this dimension is not divorced from the technical language of a
legal culture. In fact, Gregory and Cross have shown how the term P17 (v
12), meaning “to be distant,” takes on a variety of legal senses in ancient
Near Eastern literature, largely centring around “the legal idea of ceasing
litigation and relinquishing claims.”"® This is why keeping “like” in mind is
fundamental to acknowledging the legal and theological dimension of this

text.

% Bradley C. Gregory, “The Legal Background of the Metaphor for Forgiveness in Psalm Ciii
12," VT 56 (2006): 550; Frank Moore Cross, “A Papyrus Recording a Divine Legal Decision
and the Root Rhq in Biblical and Near Eastern Legal Usage,” in Texts, Temples and Traditions,
ed. Michael V. Fox (Winona Lake: Eisenbrauns, 1996), 311-20; see also Alejandro F. Botta,
“RHQ in the Bible, a Re-Evaluation,” Bib 87 (2006): 418-20.
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MATCHING LANGUAGE
The psalmist also uses matching language between the enemy’s actions and
YHWH's response to express the “like for like” nature of the justice sought
for crimes causing harm and death. In Psalm 6, for instance, it is a case of

terror (571:) for terror (L,’ﬂ:):

Ps 6:3 Show favour to me, YHWH,
for | am feeble; heal me,
YHWH, for my bones are

3 DOEN R T BT
MY "IN
PRIY 702373

terrified.
Ps 6:4 My life also is stricken with TR 0023 wEn
much terror (TRM 17723 s M Ny

But you, YHWH — how long?

Ps 6:8 My eye has wasted away from 1Y OYIN MUty

my grief; it grows weak with . 5311‘3—533 ﬂlﬁmj
all my foes. ' o
Ps 6:9 Depart from me, all workers TIN ’5.:.7:"73 "3 170
of evil, for YHWH has heard 1702 Lﬂp mn’ o))/l
the sound of my weeping. ‘
Ps6:10  YHWH has heard my plea; AN A vy
YHWH accepts my prayer. tiaiey ’n%’:ﬂ ﬂjﬂ’:
Ps6:11  All my enemies will be 1‘7;‘[;’1 | W3

ashamed and stricken with
much terror (TR 157727
they will turn back and be put
to shame in a moment.

"2°R52 TRY
: D17 War 12y

In vv 3-4 the psalmist pleads with YHWH to “show favour” because his life is
“stricken with much terror.”® In vv 8-11 it becomes clear that the ones
responsible for the psalmist’s grief are his “foes” and that the punishment

the psalmist has asked for is specific: that all of these enemies will be struck

'8! Antonius Kuckhoff, Psalm é und die Bitten im Psalter: Ein paradigmatisches Bitt- und
Klagegebet im Horizont des Gesamtpsalters, BBB 160 (Bonn: Bonn University, 2011), 193.
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in the same manner as him — with terror.

In Psalm 35 it is pursuit (777) for pursuit (777) :

Ps 35:3 Draw the spear and javelin nioY NN Pj_fn:
against my pursuers ("279) | R DT ﬂN'IP5
Say to my soul, “I am your salvation!” I8 TRUL ﬂugj‘p

Ps 35:4 Let them be put to shame and wRan m;?;j w3
dishonour who seek after my life! QiR e m:;
Let them be turned back and £ "W 1mEnn
disappointed who devise evil T T
against mel

Ps 35:5 Let them be like chaff Uﬂ";;% Th2 W;UI’.
before the wind, Sainaliayny qg?@q

with the angel of YHWH
driving them away!

Ps 35:6 Let their way be dark and slippery, mi“igl=lcu sy
with the angel of YHWH pursuing ‘[xL!m mPﬁP‘Tﬂ
them (2279)! :0077 i

Vv 3-5 introduce the psalmist’s “pursuers” who “seek after” his life.
Accordingly in v 6 the psalmist writes that the pursuers should be pursued
by an angel of YHWH.

To these examples one may also add Psalm 143:

Ps 143:3 For the enemy has pursued my life; mf,‘g; | 23R 779 "3
he has crushed my life to the ground; o szS? N2
he has made me dwell in darkness like 0 OB T3a
those long dead. - n%w*nrs:

Here the psalmist’s depictions of dwelling in a grave-like abode with “those
long dead,” convey the enemy’s crime as injurious with the intent to murder.
The response prayed forin v 12 is once again an effort to match things up,

calling for the death of the enemy:



Ps 143:12
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And in your steadfast love you will ’;7{{ iyieiolinpelgmt
destroy my enemies, and you will D1 "985 ATaNm
cause all the adversaries of my life to 972D "IN "

perish, for | am your servant

Finally, there is Psalm 18. As a hymn rather than a complaint, this

psalm aesthetically evokes something closer to the Pentateuch in its

summons for “like for like” through the vehicle of matching language — this

time with retributive as well and beneficent actions.

Ps 18:26

Ps 18:27

With the loyal you show yourself aennn TenTay
loyal; with the blameless man you elplgigli=iinlglinitaay
show yourself blameless;

with the purified you show yourself Q7200 "0ay
pure; and with the crooked you :5@555 w‘jy-g_ﬂ

show yourself perverse.

This brings us to Psalm 109:5, in which the psalmist shows a strong

familiarity with the features of the talionic pattern in relation to injurious

crime.

Ps 109:5

So they reward me il Neinigiiniomy ’WJ Mg
evil for good, $0208 DIp ﬂ$;271

and hatred for my love.

Here the psalmist does not just match language to convey talion, but

distorts it to convey an anti-talion, drawing on the formulaic “X for X"

phrases in order to describe an enemy as the epitome of injustice: one who

offers "hatred for love.” Notice the use of 1R, as one finds in the

Pentateuch.
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TERMS OF PAYMENT
The psalmist draws on the payment feature of the talionic pattern through
his use of the roots 913, 21, N3, and, most often, oo, Significantly, the
latter two are the terms in the Pentateuch that reference a specifically
talionic response for murder or harm. In many cases the payment feature
falls in with other talionic attributes in the same psalm. Psalm 18, which is
already using 2 in a manner to express “like for like,” also employs the
language of payment with 522 and 21
Ps 18:21 YHWH rewarded me like my RIS M ﬂ:j;;;;j_

righteousness; like the cleanness of ’,5 2 ﬂ-p gk

my hands he returned to me.
Itis a similar case with 25% in Psalm 62:13, in which YHWH “pays” a man
“like his work” (M@ Lﬂ&ﬁ Dzmﬂ) Finally, there is Psalm 28:4, which uses

the language of 113 and 511 to call upon YHWH for a talionic response:

Ps 28:4 Give to them like their work D?g;; Dp;?']lj
and like the evil of their deeds; oS5 Ao
give to them like the work of their DTIL;’ 1 D‘-[a-p HUWDD
hands; render them their due +0mS 251; auin
reward. oo

There are also times when payment language is the only talionic
feature in the psalmist's response to his enemies. In being so, it helps us to
unpack the exchange between the crime of the enemy and the punishment

called for by the psalmist. Take the life-for-life example of Psalm 54:5-7:
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Ps 54:5 For strangers ’5.'.7 M2 D’ﬁ'f g
have risen against me; w:; wP: o737
ruthless men seek my life; DWJJ‘? ij oN VDU NL‘
they do not set God before . -[‘70
themselves. Selah w

Ps 54:6 Behold, God is my helper; ’;7 miP D’ﬂﬁx man
YHWH is the upholder of my life. :72fD3 oMb "IN

Ps 54:7 He will return (212°) the evil %y 2w
to my enemies; $ONTAsa ﬂiﬂr’ka.?.

in your faithfulness destroy them.

Here the crime is that of the ruthless (27$*7¥) who have risen up against the
psalmist and sought his life ("&'23 W23). The punishment called for is that
YHWH return (21277) the evil of the foes back to them, naming their
destruction (2072317) as the payment.

Similar to the "hatred for love” phrase above, the psalmist also uses
payment language that is intentionally distorted to describe an enemy’s
behaviour as especially unjust. Consider, for example, how the psalmist uses
the language of paymentin 38:21 and 35:12, in which the enemies are
those who repay evil for good (17212 nan 127 ’DL;/‘?;??;W). If one is skeptical of

just a single reference, then add to it Psalm 7:4-6:

Ps 7:4 YHWH my God, DNT “mrRyaN cHoR YT
if | have done this, $°202 ijy‘c:jj‘ax
if there is wrong in my hands, T

Ps 7:5 if | have repaid my friend with evil by ’FD‘?W *n‘v pER=h
or plundered my enemy without =imi B R (7 TN

cause,



CHAPTER 3 77

Ps7:6 let the enemy pursue my soul Jé_-;jj: ﬂfj;; | 2398 "9
and overtake it, n sz,w oi™
and let him trample my life :,-[‘7;; 12t 151;"? | 11207

to the ground
and lay my glory in the dust. Selah

Basson, following Janowski and Hubbard, argue that this so-called “oath of
cleansing” was meant to defend someone from enemy accusations.'® The
psalmist claims that if he were to actually commit “this” (1IN?) sort of anti-
talion — “repaid my friend with evil” — then YHWH will be welcome to
annihilate the psalmist for such a distortion.

Attending to payment language as an indicator of talion also allows us

to identify the specifically talionic nature of the notorious vv 8-9 in Psalm

137.

Ps 137:8 O daughter of Babylon, doomed n-n-lwn 5:1:1_171
to be destroyed, blessed will be ‘[5‘D5Uu‘ LN
the one who repays to you with ;:u:? ﬂ%f_ﬁ.:lw T??DJ{_NN
what you have done to us!

Ps137:9 Blessed is the one who seizes and TEI] AN | N
shatters your children againstthe y‘;gn—zjz;{ ':[j'j'?jj—nlz_f;
rock!

Many scholars have already identified this psalm and its call for the violent

death of Babylon's babies as talionic.'® The arguments, though, are very

182 Alec Basson, Divine Metaphors in Selected Hebrew Psalms of Lamentation, FAT (Tibingen:
Mohr Siebeck, 2006), 69-70 n. 42; Bernd Janowski, Die rettende Gerechtigkeit, B TAT 2
(Neukirchen-Vluyn: Neukirchener, 1999), 101; Hubbard, “Dynamistic and Legal Processes in
Psalm 7,” 268; see also Franz Josef Backhaus, "JHWH, mein Gott, rette mich!’: Menschliche
Gewalt und géttliche Gerechtigkeit in Psalm 7.” BK 66 (2011): 155-56.

'8 See Shimon Bar-Efrat, “Love of Zion: A Literary Interpretation of Psalm 137,” in Tehillah Le-
Moshe: Biblical and Judaic Studies Festschrift Moshe Greenberg, ed. Moshe Greenberg et al.
(Winona Lake: Eisenbrauns, 1997), 3-11; Jutta Hausmann, “Heilige Texte und Gewalt:
Annaherung an das Thema am Beispiel von Psalm 137.” With Wisdom as a Robe: Qumran
and Other Jewish Studies in Honour of Ida Fréhlich, ed. Karoly Daniel Dobos and Miklds
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much in appeal to the “sense” or “principle” of talion in the phrase “blessed
will be the one who repays to you with what you have done to us,” with what
Babylon has done being the massacre of children. The psalmist, though, has
not just appealed to a general principle through that payment language;
rather, he has appealed to a more specific Babylonian practice of vicarious
punishment.

Vicarious punishment, as the term may imply, is best understood in the
language of degrees of separation. The crimes dealt with thus far have
invoked a talionic justice carried out in “first degrees” of separation,
meaning that the punishment, in mimicking the perpetrator’s action, is
carried out directly on the perpetrator’'s own person. Vicarious talion
continues to mimic that action, but does so vicariously, meaning that the
punishment is carried out in the next degree of removal from the culprit. As

a first example, consider the Laws of Hammurabi:

LH 229 If a builder constructs a house for a man but does not
make his work sound, and the house that he constructs
collapses and causes the death of the householder, that
builder will be killed.

LH 230 If it should cause the death of a son of the householder,
they will kill the son of that builder.

LH 229 is talionic in the “first degree” of separation, holding that the death

of the victim calls for the same on the part of the killer.’® The rule

Készeghy, HBM 21 (Sheffield: Sheffield Phoenix, 2009).

84 Cf. Deut 22:8: “When you build a new house, you will make a parapet for your roof, that
you may not bring the guilt of blood upon your house (51722 877 2*@0X57), if anyone
should fall from it.”
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subsequently extends by a degree of separation. The son who dies defines
the loss that the killer will face — never mind that the son was not involved!'®

Itis important to keep in mind here that in Babylonian law the
execution of vicarious punishment (and, for that matter, talion) appears to
have only applied when the offender and victim were of citizen class. The
clearest example of this is LH 209-214, addressing the death of either a
pregnant woman or her fetus on account of an attacker. There are three
classes named in these laws, all subject to the same awful crime. The
punishment for the attacker, however, ranges from a fine of 20 shekels for
killing a slave-class woman (with 2 shekels due if the woman lives but
miscarries), to an increased fine of 30 shekels for a commoner-class woman
(with 5 shekels due for miscarriage), to the death penalty for the attacker’s
own daughter, if he is so unlucky to have made a woman of the awilu class
his victim.'® Gender, age, and relationship also play a role in how and
whether a talionic punishment is carried out.'®’

All of this builds a context for how one reads the psalmist’s call to
punish in Psalm 137. The talion called for in this case — in which the

psalmist’s children have been massacred — takes the form of vicarious

punishment, as attested in the Babylonian society to which the psalmist

'8 Compare MAL A 55, in which a man who forcibly seizes and rapes a maiden who is
residing in her father’s house is not himself raped as a punishment, but the father of the
maiden will take the rapist’s wife “and hand her over to be raped.” Roth, Law Collections,
174-75.

% See n. 168 for the definition of this class in relation to the others in Babylonian society.

87 Roth, Law Collections, 173-74; Tetlow, Women, Crime, and Punishment, 70-72.
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directs his words. Questions which arise from the legal material above are as
follows: First, does the psalmist call for a punishment dependent on citizen
status because he is entitled to that recognition in his surroundings, or
because he is not? There is no definitive answer, but it is illuminating to think
of the implications of this call for justice in each scenario. Second, could this
be the psalmist’'s own critique on vicarious punishment itself? Though
putting too much on the Laws of Hammurabi is of course a risky practice,
Jacobs is right to say that they are unique with regard to their attestation in
the ancient Near East.’® The idea that vicarious punishment would be
realized in Neo-Babylonian society is therefore at least possible. Moreover,
vicarious punishment appears to be a controversial issue and one that the
Pentateuch takes up, which implies that it was alive and well in the biblical
milieu.'® With this in mind, one might consider the possibility that the
psalmist is calling for justice in a subversive way, saying the true talion in this

instance would be to inflict the law by which the assailants live.

PART TWO: MURDEROUS, DECEITFUL MEN:
TALION AND FALSE ACCUSATION

Having addressed the version of the talionic pattern that arises from a
criminal attempt on a person'’s life through physical violence, this chapter
now turns to the version that arises when that attempt on a life is done so

through false accusation. The driving principle is that a false accusation for a

'8 Jacobs, The Body as Property, 75.
'¥E.g., Deut 22:8.
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capital crime deserves the death that would have happened had the
accusation been believed. Talion in this instance is a deterrent for false
accusation but also accomplishes a “like for like” justice with regard to the
criminal’s intent.

To understand why false accusation would carry a talionic punishment,
one must recognize how fundamental witness testimony was for bringing
about justice in ancient Near Eastern culture. One may begin with the fact
that the term “witness” is attested in documents from every kingdom in the
ancient Near East since the second millennium and in Mesopotamia and
Egypt since the third. Among those attestations, there are several kinds of

evidence indicating the significance of witness testimony.

The Significance of Witness Testimony in the Ancient Near East

There is the common requirement of producing witnesses in many realms of
legal life, of which one finds good examples in Old Kingdom and New
Kingdom Egypt, Emar, the Old Assyrian period, and in the Hebrew Bible.
The authenticity of a legal document in Old Kingdom Egypt, for example,
was to be verified by three witnesses confirming that they were present
when it was written. The failure to present those witnesses in turn meant
losing any claims in a case (P. Berlin 2010). From the New Kingdom, there is
the Legal Text of Mes, in which a plaintiff's land claim is only verified when

witnesses are brought in to declare that he is descended from the original
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owner.'” In Emar witnesses appear across a range of transactions, including
slave contracts, real estate sales, and silver loans.™"

Old Assyrian material shows that witnesses played an important part in
commerce as well, given that most transactions took place in front of
witnesses (mabar), typically numbering at least three (EL 245:38, 286, 293:7;
EL POAT 9)."? In judicial matters, there were even witnesses for the
witnesses, literally called “those who heard their mouth,” who would
accompany witnesses who testified under oath and then seal the envelopes
containing the depositions (EL 243; ICK 2 152). Given the integral role that
witnesses played in the Old Assyrian judicial process, it was a priority for
those headed to trial to secure (dannunum) their witnesses, making sure
they would turn up (ela’'um) and testify. There are even records of people
being granted three months to a year to look for (amarum, se’a'um) and
produce their witnesses (Kt n/k 41322; TPK 1 189; EL 293; Kbo 9 27). The
other side of this is that no surprise witnesses were allowed in the Old
Assyrian process. Rather, parties had to mention the specific names (5ibé
zakarum) of those whom they intended to produce (TPK 1 189; EL 250; AKT

174).7

" Richard Jasnow, “Egypt: New Kingdom,” in AHANEL, ed. Raymond Westbrook, vol. 1, HOS
72 (Leiden: Brill, 2003), 311.

%' Gary Beckman, "Three Tablets from the Vicinity of Emar,” JCS 40 (1988): 61-68.

"2Klaas R. Veenhof, “Old Assyrian Period,” in AHANEL, ed. Raymond Westbrook, vol. 1, HOS
72 (Leiden: Brill, 2003), 444.

%3 Veenhof, “Old Assyrian Period,” 434-35.
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The Pentateuch shows the importance of witnesses in a few ways. Two
or more witnesses, for one thing, were not only required to sentence
someone to death but were also the ones who led the execution, being the
“first against him to put him to death, and the hands of the rest of the
people thereafter” (Deut 17:6-7; 19:15)." It is also telling that the subject of
witness testimony is the ninth element in the Decalogue, in which Israel is
prohibited from answering falsely when in this position (Exod 20:16; Deut
5:20)."” The longevity of a witness’ fundamental role in Israel’s judicial arena
is evident by the reference to witness testimony in the CC, the oldest of the
pentateuchal codes.’”

Third and second millennium Mesopotamian material offers another
kind of evidence concerning the witness's importance, which was the
apparent willingness to overlook a person’s lower — or even slave — class
status in order to produce a witness testimony. The implication is that these
people of otherwise low social standing were transformed by their “witness
status” (for the moment) due to the high place these judicial processes
assigned their testimony. Sargonic slaves, for instance, could witness a
contract (SRU 62 iv), while Neo-Sumerian slaves could give evidence under

oath concerning things unrelated to their status (NG 126)."” Although slave

194 See Frymer-Kensky, “Israel,” 995.

% Note that in Exod 20:16, the word for false is TPL'] whereas in Deut 5:20 it is ML;] Frymer-
Kensky, “Israel,” 995.

% Bruce Wells, The Law of Testimony in the Pentateuchal Codes, BZABR 4 (Wiesbaden:
Harrassowitz, 2004), 137.

7 aFont and Westbrook, “Neo-Sumerian Period (Ur lIl),” 194-95.
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witnesses are not attested in Old Babylonian documents, it appears that
female witnesses are and, crucially, they could challenge the testimony of a
male counterpart. An example is a case in which the female witness is called
to verify a groom's claim against his bride but ends up refuting him and
verifying the bride’s accusations against him (B/E 6/2 58)."”® Neo-Babylonian
material shows a return of slaves to witness positions, though it should be
said that those attested are slaves of the palace, as in the case when two
slaves of a future king, Neriglissar, serve as witnesses to a contract (Nbk.
31).1%

A third kind of indicator for the primacy of witness testimony is in the
apparent preference courts held for it in comparison to other forms of
evidence. This is found in both Late Bronze Age Emar and the Old Assyrian
period. In Emar, despite the confidence with which contracts claim that the
document itself will defeat any future challenges to its terms, court records
attest that even when a tablet is produced as evidence, the court preferred
the testimony of the witnesses over the document (Emar 28, 212, 252; TBR
47, 84).*° In Old Assyrian material this appears to be so much the case that,

even when a written deposition was lost, it was sufficient for the witnesses to

'"81gnacio M. Rowe, “Alalakh, Ugarit, and Canaan,” in AHANEL, ed. Raymond Westbrook, vol.
1, HOS 72 (Leiden: Brill, 2003), 373.

%% Joachim Oelsner, Bruce Wells, and Cornelia Wunsch, “Neo-Babylonian Period,” in
AHANEL, ed. Raymond Westbrook, vol. 2, HOS 72 (Leiden: Brill, 2003), 930.

20Raymond Westbrook, “Emar and Vicinity,” in AHANEL, ed. Raymond Westbrook, vol. 1,
HOS 72 (Leiden: Brill, 2003), 662; D. Arnaud, Recherches au pays d’Astata: Emar VI: les textes
sumériens et accadiens (Paris, 1985), D. Arnaud, Textes syriens de I'dge du Bronze Récent,
AOS 1 (Barcelona, 1991).
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simply write down what they remembered — as long as they arrived at a
single testimony (Kt 92/k 195; BIN 4 70:171).%" In another document the
testimony is so fundamental that if only a small number of the planned
witnesses were available, the court still accepted their testimonies as a
representation of the whole (TC 3 76). Finally, in the Old Assyrian material
there is evidence that, in the case that witnesses could not physically appear
in court, their written depositions could be couriered overland (EL 252:26,
332:50; KKS 5:18).%%?

A final indicator is the weight that swearing an oath carried for
verification of a true testimony. This suggests an awareness of the power
wielded by witnesses and thus the necessity for some kind of check, in the
form of divine threat, to maintain the integrity of the person wielding that
power. Examples of this abound; what follows is a representative survey.
Oaths have played a significant role throughout the history of ancient Egypt,
to begin; a good example is the Old Kingdom document, P. Berlin 9010. In
it, three witnesses are required to verify a legal document by swearing an
oath.”® From Mesopotamia there is Neo-Sumerian material in which the
oath is so integral to the veracity of a testimony that if a witness refused to

take it, it meant the loss of the case (LU 29; NG 126; cf. NATN 571).%%* One

#"Veenhof, “Old Assyrian Period,” 444.

22K]aas R. Veenhof, “Private Summons and Arbitration among the Old Assyrian Traders,”
MECCJ 5 (1991): 450-59.

23 For the New Kingdom, see O. Petrie 67 and The Strike Papyrus. Jasnow, “Egypt: New
Kingdom”; see also Richard Jasnow, “Egypt: Third Intermediate Period,” in AHANEL, ed.
Raymond Westbrook, vol. 1, HOS 72 (Leiden: Brill, 2003), 795.

204 Roth, Law Collections, 20; Tetlow, Women, Crime, and Punishment, 13.
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finds the other side of this scenario in the Old Babylonian material: if the
oath was taken, even hearsay was allowed. An example is TCL 11 245:20-28,
which tells us “A. swore: 'l heard B. (the accused)’s brother C. say “The piece
of cloth which B. is wearing was stripped form the body (statue) of Nin-
Marki.”?% With regard to the Old Babylonian period Westbrook has shown
that the oath was so effective in checking witness veracity that “the
imposition of the oath very frequently triggered a compromise settlement
between the parties.”” Finally, in Anatolia and the Levant, the Hittite Laws
show that in court proceedings a plaintiff could order a witness or even a
defendant to take an oath "before the face of god” after a testimony is given
(HL 75).2%

In the Pentateuch oath taking appears in the form of “standing before

YHWH,” as evidenced in Deuteronomy 19:17:

Deut 19:17  then both parties to the dispute DU INTTI T
will appear before YHWH, T ’3..5“? :ﬁ.n Dn‘j-jux
before the priests and the " D’EDU;‘H :D:ms‘-f[ -305
judges who are in office in those :D;‘.[;':IJD-V:Q’Z Tvnﬂ WWN
days. CToorT e

The purpose of the oath is to settle the matters at stake in vv 16-20, namely,

a witness being accused as malicious (2/)777Y). As Frymer-Kensky explains,

25 Rowe, “Alalakh, Ugarit, and Canaan,” 373.

2% Rowe, “Alalakh, Ugarit, and Canaan,” 375 (citing WO 8/2 (1976) 160-61; CT 4 47a = AfO
15, 37). See also UET 6 402.

27 Richard Haas, “The Hittite Kingdom,” in AHANEL, ed. Raymond Westbrook, vol. 1, HOS 72
(Leiden: Brill, 2003), 631. The Emar archive includes Emar 33, 252, 28, 212, and 257, ASJ
14:43,12:11; in the Ugarit archive there is RS 20.239, 20.22.
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“standing before YHWH may involve submitting parts of the question to
God in an ordeal-like or oracular procedure, in which one party is
immediately designated the perjurer.”?® Again, the power a witness can
wield is checked by the potentially disastrous consequences of the divine
having been lied to or lied on behalf of.

With witness testimony bearing this much weight, a false accusation
for a capital crime would amount to attempted murder. The imposition of
the death penalty for false accusation, then, is both an extension of the life-
for-life logic and also a deterrent which maintains the integrity of a witness-
focussed judicial process.

One point of clarification is helpful before moving forward. As Wells
has shown, it is important to delineate between false testimony in general
and false accusation specifically.?®” The former refers to all forms of
falsehood in the judicial process, whether that be an initially false
accusation, a false testimony on the part of the accused, a secondary witness
perjuring herself, or a witness simply choosing to not step forward while
knowing important information.?’° Though each of these will play some part
in this chapter, the first one — false accusation — is the focus, because it is

most relevant to the psalms.

208 Frymer-Kensky, “Israel,” 997.
2% Wells, The Law of Testimony in the Pentateuchal Codes, 133-34.

219 Wells, The Law of Testimony in the Pentateuchal Codes, 133-34.
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False Accusation and the Talionic Pattern
There are three kinds of legal material which give evidence of false
accusation’s inclusion in the talionic pattern of crime and punishment. The
first is casuistic law, which forbids false accusation with a talionic warning.
Explicit warnings against making a false accusation are far reaching in
ancient Near Eastern material. In the Egyptian Old Kingdom, for example,
The Inscription of Pepiankhheriyeb condemns false accusations with the
implication that there would be consequences for the accuser (cf. Urk. 1,
223, 12-16).”"" It is specifically in the Old Babylonian material and the
Pentateuch, however, that the warnings are explicitly talionic. The Laws of

Lipit-Ishtar, for instance, state that,

LL 17 If a man, without grounds(?) accuses another man of a
matter of which he had no knowledge, and that man does
not prove it, he will bear the penalty of the matter for which

he made the accusation.?'

The same talionic pattern unfolds to a greater extentin LH 1, 3, and 4:

LH 1 If a man accuses another man and charges him with
homicide but cannot bring proof against him, his accuser
will be killed.

LH 3 If a man comes forward to give false testimony in a case

but cannot bring evidence for his accusation, if that case
involves a capital offence, that man will be killed.
LH 4

21" Richard Jasnow, “Egypt: Old Kingdom and First Intermediate Period,” 130. See also the
New Kingdom O. Cairo 25556, where the 4 witnesses concerning blasphemy against the king
apparently withdraw their initial statement and are punished with one hundred blows.

22 Roth, Law Collections, 29.
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In LH 1, there is a direct link between making a baseless accusation of a
capital crime and being executed as a punishment. The language shifts in 3-
4 to giving false testimony — false because the accuser “cannot bring
evidence for his accusation.” Here too “if that case involves a capital offence,
that man will be killed.” A final related law is that involving the ever
significant matter of producing a witness to prove one’s case. LH 13
addresses the consequences for a person who cannot produce a witness in

six months, stating that the man who cannot do so is “a liar” who will “be

assessed the penalty for that case.

In the Pentateuch, Deuteronomy 19:16-21 addresses false accusation:

n214

Deut 19:16  If a malicious witness rises oIy ORI
against another to accuse the <m0 53 PIIES BN
other falsely, Tt En v

Deut 19:17  then both parties to the OINTTI 1T
dispute will appear before 2 o325 =20 oo
YHWH and before the priests " D*m:wm D’JHDH wJ:L;
and the judges who are in Dﬂﬂ D’.@’E. 1,‘_[, 1L7&
office in those days. T En o e

Deut 19:18  The judges will investigate M3 2R ol WA
thoroughly, and if the witness . WU ‘1P‘U—-;IJ
is a false witness that has DTIIND MY Y
accused the other falsely,

Deut 19:19  then you will do to the witness ot TERD 19 oo
as the witness intended to do jaighm 1 w-mLs mw_;H
to the other person. Thus you T 920 U
will purge the evil from your o
midst.

Deut 19:20 The rest of the people will NI 1_;];’317” D’WNL‘/'JWT
hear and fear and will never =i mw‘v 130"&51
again commit any such evil 92792 M YT 922
among you.

Deut 19:21 Your eye will not pity; it will be

life for life, eye for eye, tooth

23Roth, Law Collections, 81-2.

214Roth, Law Collections, 84.
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for tooth, hand for hand, foot :511?3 z?Jj T2
for foot.

There are a few particularly significant expressions in this passage. The first
is the term "malicious witness” (9})777¥) which, as Wells explains, “refers to a
witness who has evil intentions.”?'® In other words, the literal reference to
o, “violence,” in this term does not refer to a witness acting violently but
the intent with which the witness acts — “hence, the translation ‘malicious’.”?'®
The second expression, “to accuse the other falsely” (770 12 I'H'Jl_{‘?), is the
means by which this malicious intent is carried forth. There is also the
expression relating to talionic penalty in v 19: “you will do to the witness as
the witness intended to do to the other person.” It is helpful here to note
that this law refers to false accusation, but not to false testimony in general.
As Wells has argued, though the biblical law warns against all kinds of false
testimony, when it comes to punishment false accusation is the only crime
dealt with in a talionic manner.?" Leviticus 5:20-26, for example, deals with
false testimony on the part of the accused, the punishment for which
involves a small fine and a sacrificial offering. Nowhere is there mention of
talionic punishment.

The second kind of evidence linking false accusation to a talionic
punishment is found in Neo-Sumerian and Neo-Babylonian trial records. In

the case of the former, there is RA 71, a record of a son who is found to have

5Wells, The Law of Testimony in the Pentateuchal Codes, 145.
Z1¢\Wells, The Law of Testimony in the Pentateuchal Codes, 145.

277 See Exod 23:1-3.
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falsely accused his father for a capital crime and is subsequently punished
by death.?’® In the case of the latter, Wells has recently shown how a few of
the records in the Neo-Babylonian material “may signal a pattern generally
followed by the courts when confronted with false testimony;” that pattern is
a talionic response.?’” Nbn 13, for instance, is a trial record of a woman's
lawsuit against the man to whom she sold a slave three years earlier,
claiming he never paid her the 35 shekels of silver they had agreed upon.
The record states that after her three sons testified that the man did in fact
pay her, “the judges ruled against [her] for 35 shekels of silver, as much as
her claim was.”**® Wells points to something commensurate in Cyr 332, a
dispute record written eight years into the reign of Cyrus. Here a woman is
contesting another man’s ownership of a slave that was once hers. It is
stated that, in response, the accused provides documents of transactions
involving the slave; those are convincing enough for the judge to rule in his
favour. The woman is then fined, for the same amount that the man
apparently paid for the slave in the first place: 110 shekels. So in this case

the talionic point of reference is what the man would have had to pay to buy

28| aFont and Westbrook, “Neo-Sumerian Period (Ur Il1),” 221; Bertrand LaFont, “Les textes
judiciares sumériens,” in Rendre la justice en Mésopotamie: Archives judiciares du Proche-
Orient ancien, ed. Francis Joanneés (Saint-Denis: Vincennes University Press, 2000), 35-68;
Martha T. Roth, “Appendix: A Reassessment of RA 71 (1977) 125ff,” AfO 31 (1984): 9-14;
Tetlow, Women, Crime, and Punishment, 62.

#9\Wells, The Law of Testimony in the Pentateuchal Codes, 150.

0\\ells, The Law of Testimony in the Pentateuchal Codes, 151; Oelsner, Wells, and Wunsch,
“Neo-Babylonian Period,” 965; W. G. Lambert, “Nebuchadnezzar King of Justice,” Irag 27
(1965): 1-11.
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another slave had the woman'’s claim been successful.”' The third record,
YOS 6 225, deals with two men who are trying to avoid a talionic penalty by
proving to the court the veracity of their accusation against another man. In
the end they prove to be successful. Fourth and finally, there is TCL 12 122, a
record that demonstrates the nuances in what is or is not considered a false
accusation worthy of talionic punishment. In this case there is a lawsuit in
which a slave woman is suing for her freedom, claiming that her mistress has
manumitted her, bringing as evidence a tablet (contract?) and witnesses.
The issue which becomes her obstacle is that it turns out she was indeed
manumitted, but only after she “had been assigned as a pledge to a
creditor.” The prior agreement of her pledge is decided to hold
precedence. However, the judge does not punish this slave woman as if she
had brought this accusation against her slaveholder with malicious intent. It
appears the judge believes that she did it in good faith; there is no
punishment brought upon her for bringing her owner to court.?

In addition to casuistic laws and records, biblical narratives also serve
as sources for understanding how false accusation was regarded in ancient
Near Eastern legal culture. An example is 1 Kings 21:8-14, which tells a story
of how false accusation, if successful, is a form of murder and should be
punished as such. In the story, Jezebel brings a trumped-up charge of

treason against Naboth.

21\Wells, The Law of Testimony in the Pentateuchal Codes, 152-3; but also see Shalom E.
Holtz, Neo-Babylonian Court Procedure, CM 38 (Leiden: Brill, 2009), 65.

222\Nells, The Law of Testimony in the Pentateuchal Codes, 154.



1Kgs 21:8

1 Kgs 21:9

1Kgs 21:10

1 Kgs 21:11

1Kgs 21:12

1 Kgs 21:13

1Kgs21:14

So she wrote letters in Ahab's
name and sealed them with his
seal, and she sent the letters to
the elders and the leaders who
lived with Naboth in his city.

And she wrote in the letters,
“Proclaim a fast, and set Naboth
atthe head of the people.

And set two worthless men
opposite him,
bring a charge against him,
saying, 'You have cursed God
and the king." Then take him
out and stone him to death.”

And the men of his city, the
elders and the

and let them

leaders who
lived in his city, did as Jezebel
had sent word to them. As it
was written in the letters that
she had sent to them,

they proclaimed a fast and set
Naboth at the head of the
people.

And the two worthless men
came in and sat opposite him.
And the worthless men brought
a charge against Naboth in the
presence of the people, saying,
“Naboth cursed God and the
king.” So they took him outside
the city and stoned him to
death with stones.

Then they sent to Jezebel,
saying, “Naboth has been
stoned; he is dead.”
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The author tells us the crime is a capital one in two ways. Firstly, it is

assumed that treason is a capital crime because the whole reason Jezebel

accuses Naboth of it is so Ahab can have his vineyard, which could only

happen as a result of Naboth's death. The second indication is that the
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charge is phrased similarly to the prohibition in Exodus 22:27: “Naboth
cursed God and the king.”?® The punishment for such a crime is stoning. In
the story, Jezebel is successful; Naboth is found guilty and executed, his
land forfeited to the king. Once one follows the story to its completion,
though, Jezebel and Ahab each meet a violent end (1 Kgs 22:34; 2 Kgs
9:30). It is significant that false accusation is instrumental in shaping the fate
of some of the most loathed characters in the Hebrew Bible. Given both
Ahab and Jezebel's reputation in the biblical narratives, the crime’s relation

to them may suggest it was as detested as they were.

The Psalmist’s Call for Talion
The psalmist’s understanding of the talion’s implication for false accusers
centres around his recognition that, if justice prevails, the accusation is the
instrument of the enemy’s downfall. Recalling this study’s functional view of
the psalmist as a source of legal understanding and reflection, the imagery
to come is not a "kind” of talion in the way that Douglas classifies Jezebel's
death as a talionic principle of “equal retaliation.”?** The psalmist does not
reflect an abstract principle, but reflects on the implications of talion with
regard to certain crimes or, more specifically, certain criminals.

A good place to start is with the psalmist's use of 923 in Psalm 27. As a

punishment for the threat “breathed out” (2721 12™) by “false witnesses”

T -

2B Exod 22:27: “You will not revile God, nor curse a ruler of your people.”

*"Douglas, Leviticus as Literature, 214.
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(Wgs‘é?"',[;;), the psalmist requests that “it is they, my foes and enemies, who
stumble and fall” (15237 1582 77 "5 28] *73) as a result of their attacks,
rather than himself (Ps 27:2,12). To unpack how this language of “falling” is
specifically associated with talionic punishment in the psalms, one may turn
to the psalmist’s use of fallen-hunter imagery to describe not only those who
accuse falsely, but also other crimes that are typically punished within the
talionic pattern in ancient Near Eastern law. This imagery takes shape in two

ways:

FALLING INTO PITS

Firstly, the psalmist portrays false accusers and murderers as hunters who
fall into pits that they have made or dug for the psalmist. One example
occurs in Psalm 7. Commonly identified as an individual lament, Psalm 7 is
more precisely seen by Craigie and Tate as “an innocent man'’s prayer for
protection in the face of the false accusations of enemies,” which include
some “act of treachery.”??* The hunter element of this psalm comes into play

with descriptions of the enemies as lions in pursuit of the psalmist, their

prey:

Ps 7:2 YHWH my God, in you do | take refuge; nen A2 ’,_1'5;«5\ I
save me from all my pursuers and D792 "1y
deliver me, :’JE’BUW_

Ps7:3 lest like a lion they tear my soul apart, WaI TIND R0
rending it in pieces, with none to :L/‘”I-l;?_b I"N? Pﬁ:

2 peter C. Craigie and Marvin E. Tate, Psalms 1-50, 2nd ed., WBC 19 (Waco: Word, 2004),
99.
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deliver.

Psalm 57:5 introduces enemies as lions as well: “man-eaters whose teeth are
spears and arrows, and whose tongues are sharp swords.”?* Much work has
been done on the lion as the epitome of the predator image in the ancient
Near East generally and in the Hebrew Bible specifically.?’ In the case of the
psalms, Brown has highlighted that the lion is the most common species
referenced in relation to enemies; one reason for this is “its rapacious
reputation” as a predator in the psalmist’s milieu.??® Drawing a connection to
the graphic ivory relief from the palace of Ashurnasirpal Il that depicts a lion
devouring a boy, Brown reasons that the lion, whose “predatory strength
was well known among the ancients...makes an eminently evocative
metaphor for the psalmist’s enemies and their abusive use of power.”?*’

It is these terrifying hunters which the psalmist describes as digging a

pit for his “fall” in both Psalm 7:16 and 57:7:

Ps7:16 He makes a pit, digging it out, TTIDMN T2 i
and falls into the trap that he has WJD’ nmg'z 58m
made. T

Ps 57:7 They set a net for my steps; ’73,;]5(7 2372 | ﬂ&‘ﬁ
my soul was bowed down. m:; gbk
They dug a pit before me, but they e 2395 1M
have fallen in its midst. Selah n%é ﬂ:ﬂﬂ: 7531

226 Marvin E Tate, Psalms 51-100, WBC 20 (Nashville: Thomas Nelson, 2000), 73.

2 For a survey see Katharine J. Dell, “The Use of Animal Imagery in the Psalms and Wisdom
Literature of Ancient Israel,” SUT 53 (2000): 275-91.

28 Brown, Seeing the Psalms, 137.

227 Brown, Seeing the Psalms, 136.
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The word for pitin 7:16, 713, is not the typical term for the hole dug by
hunters for trapping an animal, but a term most often used to describe a
water cistern.?’ It is crucial, though, to recognize that 712 is also a known
term in the Psalter for a grave. In Psalm 28:1; 88:5; and 143:7, for example,
the psalmists cries out not to be counted “with those who go down to the
pit” (712 *7717aw).”" In Psalm 30:4, the pit is the fate from which the
psalmist has been restored, paralleled with Sheol.?** Finally, the psalmist of
40:3 is restored “from the pit of destruction” (JIX¢ 7121). Keel notes that the
use of 712 to describe a destination may not not simply allude to death, but
to a specific manner of death, as “it is apparent that empty cisterns were not
infrequently used as prisons.”?** If one also attends to the use of T2 in
Genesis 40:15 and 41:14, it becomes clear that actual prisons, “where
captives were left to rot, were holes as dark as cisterns.”?** Cisterns thus
resembled graves in that they were impossible to escape by virtue of
dropping “precipitously from above,” and also filled at the bottom with thick

sediment as a natural effect of collecting rainwater.”* The result is the “miry

#0Brian Doyle, “Words with Teeth and Childbearing Men: Metaphors in Psalm 7,” in Psalms
and Liturgy, ed. Dirk J. Human and Cas J. A. Vos, LHBOTS 410 (London: T&T Clark, 2004), 53.

%1 Johannes Schnocks, “Metaphern fiir Leben und Tod in den Psalmen 23 und 88," in
Metaphors in the Psalms, ed. Pierre van Hecke and Antje Labahn, BETL 231 (Leuven: Peeters,

2010), 235-49.

#32ps 30:4: "YHWH, you have brought up my soul from Sheol; you restored me to life from
among those who go down to the pit.”

#3Keel, The Symbolism of the Biblical World, 69.

24Gen 40:15: “For | was indeed stolen out of the land of the Hebrews, and here also | have
done nothing that they should put me into the T13.” Gen 41:14: “Then Pharaoh sent and
called Joseph, and they quickly brought him out of the 7i2.” Keel, The Symbolism of the
Biblical World, 69.

2% Keel, The Symbolism of the Biblical World, 70.
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bog” (17 ©21) from which YHWH restores the psalmist (Ps 40:3).%%
Coming back to 7:16, the psalmist draws this connection between a cistern
prison and a grave to describe the talionic punishment due to his pursuers
because they have likely accused him of a capital crime.

In the case of Psalm 57:7, the portrayal of hunters with reference to a
pitis less ambiguous. Firstly, the term for pit is not 712 but 7°%, the normal
term denoting a hunting trap. Secondly, the imagery of the pit is
accompanied by that of a hunting net (177). The psalmist goes on to
underline, however, that even though they both “set a net for my feet” and
“dig a pit in front of me,” it is the enemies who have fallen.?*’

In Psalm 9:14, 16, there is a different form of the same theme:

Ps 9:14 Show favour to me, YHWH! ,‘[jﬂj ’JJJH
See my affliction WRIED UIY IRT
from those who hate me, DI TEEn i

O you who lift me up
from the gates of death

Ps 9:16 The nations have sunk Wy nowa ol wae

fm
in the pit that they made; q:rg@' NNy

in the net that they hid, 0511 n-[;b.;
their own foot has been caught. '

Here the fallen hunters are the nations (2%2), who have sunk (1228) into their

own netted hunting trap. These nations’ crimes, as one discoversinv 14,

include affliction severe enough for the psalmist to be at “the gates of

26 Cf. Jer 38:6: “So they took Jeremiah and cast him into the cistern of Malchiah, the king’s
son, which was in the court of the guard, letting Jeremiah down by ropes. And there was no
water in the cistern, but only mud, and Jeremiah sank in the mud.”

27 Tate, Psalms 51-100, 73.
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death.” There is similar imagery in Psalm 35:7-8:

Ps 35:7 For without cause they ooy ”b\‘ﬂ:f;g mbiy o
hid their net for my life; s i3> 1om i opa

a pit they dug to entrap me.

Ps 35:8 Let ruin come upon him :J:ﬁ‘x"? NI mNRian
unawares, and let the net that he 1'{3‘7:1 POTN InYm
hid enmesh him; he will indeed ;‘-.;3-557 Ry

fall into ruin!?3®

Basson, following Hossfeld and Zenger, points to the enemy’s fall as a
“boomerang effect” with regard to the hunter’'s metaphorical intent,
recognizing it as as an application of “lex talionis."**’ The legal outcomes of
the enemies’ crimes affirm this assessment. In v 11 the psalmist says that
these hunters are “malicious witnesses” who have arisen and who “ask me
what | do not know” (’;nlﬁzsgfj *m:;-'_rf-x'%). Having already covered the legal
connotations of the malicious witness (21271 *7¥), one might also take notice
of the verb being used for “ask,” SN, According to Gaster, 58 has a
meaning commensurate with the Akkadian sal &lun that it “has here the
technical sense of questioning a witness in a court of law.”?*°

Finally, there are yet more fallen hunters in Psalm 141, who appear to

have also committed crimes demanding talionic punishment. The psalmist

28 Trans. Craigie and Tate, Psalms 1-50, 283.

%9 Basson points out that the psalmist “structures his wish for annihilation of the foes in such a
way that it forms a chiasm.” Basson, Divine Metaphors, 143; cf. Frank-Lothar Hossfeld and
Erich Zenger, Psalmen (Freiburg im Breisgau: Herder, 2000), 220.

20 Theodor Herzl Gaster, “Short Notes,” VT 4 (1954): 73.
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presents them as falling into their own nets, while he “passes through” (v

1 O) 241

WEAPONS TURNING SELF-WARD

In addition to cisterns and lion pits, another way the psalmist uses fallen-
hunter imagery is by depicting enemies’ deadly weapons turning self-ward.
In this case it appears the psalmist is predominantly concerned with the
talionic fate for false accusers, which is evident in two ways. The first is the
way the weapons themselves are described in correlation to the enemy’s
mouth. In fact, it is not too much to say that, for the psalmist, the entire
anatomy of the mouth is synonymous with an armoury.”** The tongue is
likened to a sharp sword (57:5), the teeth are spears and arrows (57:5), and

*3 When one animates that imagery, the

the throat is an open grave (5:10).
true crimes of the enemies come to the fore. Those who “gnash their teeth”
are "the wicked who plot against the righteous” (37:12, cf. 35:15-16, 112:9-
10). The enemies who “set traps” are the ones who “mutter deceptions all

day long” (38:13).%** The ones who “draw their swords” and “bend their

bows" (37:14) are those who “scheme” and “plot” (37:12). It is with this

21 Ps 141:10: “Let the wicked fall into their nets whole | pass by safely.” But also see Marco
Settembrini, “The Snares Laid for the Faithful Lipsl: Hellenistic Apostasy in Psalm 141,” in
Composition of the Book of Psalms, ed. Erich Zenger (Leuven: Peeters, 2010), 711-22.

242 On this see Joshua Berman, “The “sword of Mouths’ (Jud. lii 16; Ps. Cxlix 6; Prov. V 4): A
Metaphor and Its Ancient Near Eastern Context,” VT 52 (2002): 291-303.

23 Cf. Jer 9:7: “Their tongue is a slaughtering arrow, it speaks deceitfully; with his mouth each
speaks peace to his neighbour, but in his heart he plans an ambush for him.”

244 Craigie and Tate, Psalms 1-50, 300.
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imagery in mind that one sees the full talionic aesthetic that the psalmist

wishes to convey in 37:15:

Ps 37:15 their sword will enter their own heart, D;‘j: Niap o39n
and their bows will be broken. mnan aning

The psalmist’s attention to the talionic quality of the punishment is further
evident in his attention to the weapons: they are destroyed or used in a
manner that distinguishes each from the other, underlining the “like for like”
feature in his call for the enemies’ end. Keeping this imagery in mind serves
as a helpful tool in unpacking a puzzling verse in Psalm 64. Much in line with
the language already covered, here the enemies “whet their tongues like
swords” and “string (their bows) for arrows of poison words” (v 4).?** In v 9a
the psalmist calls for the punishment due to his enemies, but the phrasing in
MT is difficult: D.'Hu'5 VJ’}?STJ nm?m‘;n This means something close to, “And
they caused him to stumble, their tongue over them.” Barré amends
ﬂm(?’w.?i] to 7 z?’t;f;i], which he then translates as, “And may
Yahwe(h)/Yahu make (them) trip (and fall) on their own (sword-) tongue.”*
Although other interpretations also convey the reflexive nature of this

punishment,?”’ Barré's reading in particular captures the psalmist’s intent in

using a:jrzz"? in the context of the hunters’ crimes: to represent the tongue as

5 Tate, Psalms 51-100, 130.
#¢Michael L. Barré, "A Proposal on the Crux of Psalm Lxiv 9a,” VT 46 (1996): 115.

#7For example, “ Their own tongue brought them to ruin” in Weiser, The Psalms, 456; "By
their tongue they bring him (God) down upon themselves” in J. H Eaton, Psalms: Introduction
and Commentary, TBC (London: SCM, 1967), 163; “Surely they will ruin themselves with their
tongues” in Tate, Psalms 51-100, 130.
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a sword the enemies will fall on. This is consistent with imagery attested in
three other passages in the Hebrew Bible "where the tongue is explicitly
likened to a sword” (Ps 57:5; Prov 22:18; Hos 7:16).2*® This leads Barré to
affirm it as “an excellent example of lex talionis. They sharpened their
tongues as swords to kill others (v 4), so now the psalmist prays that YHWH
cause them to perish by making them fall on these very ‘weapons’.”** Barré,
however, labels this passage talionic solely based on the imagery of this
verse, which assumes an abstract justice, with only half of the pattern — the
punishment — taken into consideration. The key element that affirms the
talionic pattern is that the crime in vv 4-5 is a creative figuring of false
accusation in which the psalmist describes a scene of being unjustly
ambushed by his foes: The enemies’ arrows are “bitter words” (772 127)
which they “shoot from hiding places,” a figurative expression for casting

blame on the psalmist, who describes himself as “the blameless” (am).*°

¥ Ps 57:4: "whose tongues are sharp swords” (777 277 D;W%ﬂ); Prov 12:18: “rash words
are like sword thrusts, but the tongue of the wise brings healing” (X272 0220 '{TCg‘?'I an
ninpTR2 Nwi2); Hos 7:16: “their princes will fall by the sword because of the insolence of
their tongue” (2305 § azits oy apm 2772 1587). Barré, “A Proposal on the Crux of
Psalm Lxiv 9a,” 117.

29Barré, “A Proposal on the Crux of Psalm Lxiv 9a,” 118.

20 Cf. Psalm 59:13 “(For) the sins of their mouths (and) the words of their lips let them be
snared by their arrogance (and) for the curses and lies that they utter.” The enemies who will
be thus caught are those whose “swords come from their lips” (59:8). See Brian Doyle, “God
as a Dogll: Metaphorical Allusions in Psalm 59.” IMetaphor in the Hebrew Bible, ed. Pierre
van Hecke, BETL 187 (Leuven: Peeters, 2005), 41-53.
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CONCLUSION

If the argument that the psalmist’s use of talion occurs in reference to a
pattern of particular crimes and their punishments is convincing, there
remain some questions. For one thing, we are left to ask the extent to which
this kind of fidelity to the talionic pattern of crime and punishment is present
in other poetry of the Bible. In Proverbs 26:27-28, for example, “He who
digs a pit will fall into it and whoever rolls a stone, it will roll back on him. A
lying tongue hates those crushed by it; smooth speech throws one down.”
Each reference to talion in this book appears to show a similar fidelity to
what was present in the psalms.

The psalmist’s use of the talionic pattern also presents a challenge to
the idea that, because the Pentateuch does not explicitly account for acts of
bodily mutilation, ancient Israel regarded talion as a strictly compensatory
system. If one adopts the functional perspective championed by this study,
thereby widening the field of what constitutes sources of law, then one must
contend with the psalmist, who does call for corporal retaliation. Moreover,
the psalmist never speaks of or even alludes to money. If compensation
were the only means of talion in ancient Israel, why is the psalmist so
attentive to the explicitly physical response which defines the talionic

pattern for these crimes?
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CHAPTER 4: THE SHAMING PATTERN

With regard to the Psalter, scholars have typically approached the topic of
shame as one of the psalmist’'s common emotions. This chapter argues that
the psalmist is actually most concerned to show how shame functions as
both a criminal act and sanctioned punishment in his legal milieu: the
punishment for crimes that caused shame was to shame the perpetrator. In
this way, the shaming pattern of crime and punishment evokes a talionic
logic in its “shame for shame” presentation. That being said, this pattern also
displays its own distinctive features, the most obvious being a dependence
on a given community’s perception of social status through the cues of
clothing, profession, and hierarchy within relationships. The psalmist's
petition for YHWH to shame his enemies draws on the shaming pattern, as
two of his enemies’ crimes — slander and reproach — are key offences
among shame-inducing crimes attested in ancient Near Eastern law. By
drawing on both the pattern and its attributes, the psalmist he tells us what it
means to be a victim of the crimes, to suffer the immediate, shame-inducing
fallout of them, and to seek after the only justice that could repair the
damage they caused in an ancient Near Eastern legal culture.
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INTRODUCTION
The psalmist calls for the shaming of his enemies in several psalms,
including Pss 22; 25; 31; 35; 70; 71; and 85. Legally speaking, scholarly
approaches to these calls are attentive to their technical legal meaning, and
offer a strong critique of scholarship which has assumed shame to be
ordinary in meaning.””’ These approaches lack, however, the other two
aspects outlined in this study’s approach to defining law. Those include,
firstly, prioritizing the adoption of functional rather than substantive criteria,
not only to identify the legal patterns in the psalmist’s language but to read
the psalmist as a source of legal understanding. Secondly, they include a
focus on broad legal norms, rather than particular legal institutions, as the

context for the psalmist’s ideas about his enemies and the manner with

%1 Martin Klopfenstein, Scham und Schande nach dem Alten Testament: Eine
begriffsgeschichtliche Untersuchung zu den hebraischen Wurzeln bés, klm und hpr (Zurich:
Theologischer Verlag, 1972); Yael Avrahami, “BWSH in the Psalms: Shame or
Disappointment?,” JSOT 34 (2010): 295-313; T. M. Lemos, “Shame and Mutilation of Enemies
in the Hebrew Bible,” JBL 125 (2006): 225-41; Johanna Stiebert, “Shame and the Body in
Psalms and Lamentations of the Hebrew Bible and in Thanksgiving Hymns from Qumran,”
OTE 20(2007): 798-829; M. Weinfeld, “Kabéd,” TDOT, n.d.; C. Dohmen, "Kabéd,” TDOT,
n.d.; S. Wagner, “Klm; Kelimm4; Kelimmt,” TDOT, n.d.; H. Seebas, “Bosh; Blshah; Bosheth;
Mebhdshim,” TDOT, n.d.; Lyn Bechtel Huber, “The Biblical Experience of Shame/Shaming:
The Social Experience of Shame/Shaming in Biblical Israel in Relation to Its Use as Religious
Metaphor” (Ph.D., Drew University, 1983).
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which they should be dealt. Studies to date have yet to approach the
psalmist’s call for the shaming of his enemies with all of these aspects in
mind.

Consider Olley's short study on ©12.%*? It focusses on the word's
“forensic” meaning alongside the Old Assyrian cognates basu, “to come to
shame,” and bussu, "to put to shame.” Olley shows how both Assyrian
attestations are technically legal, with basu relating to “the inability to pay
creditors at some relevant occasion,” and bussu relating to scenarios “where
it may be proved that a person’s statement is incorrect.”?** In fact, with the
Assyrian material, Olley assumes functional criteria, citing several sources
extant to legal codes to flesh out his argument about the meaning of these
shame-words. He even adopts a norms-oriented hypothesis, linking the
legal use of the Assyrian words to common behaviours rather than specific
institutions. Once his study reaches the psalmist’s use of 213, though, it takes
a discernible turn toward substantive — and therefore exceptionalist —
assumptions concerning the relation of this word to law. In contrast to his
assumptions with the Old Assyrian terms, Olley assumes not only that the
psalmist’s single source of legal knowledge is the pentateuchal codes, but

that the use of 12 in those codes linked to a “public court” institution.?**

%2 John W. Olley, “Forensic Connotation of B&3,"” VT 26 (1976): 230-34
23 Olley, “Forensic Connotation of B&3,” 232.

%4 Olley, “Forensic Connotation of B&3,” 232-33.
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Other studies have made commensurate exceptions. Klopfenstein, for
instance, argues that t12-language in the psalms should certainly be
understood as legal, yet he isolates its meaning as a “theologized” legal
language distinct to the divine court.”>® The result is a logic that keeps the
word technical in meaning, but far removed from pragmatic legal patterns
in the wider ancient Near East.?** Though Avrahami is critical of
Klopfenstein's theologized approach, his recent study on 13 still isolates
the psalmist from the wider ancient Near East by omitting any reference to
extant legal material when analyzing the word’s technical legal meaning.>”
Bechtel-Huber's work would at first appear to correct this kind of
exceptionalism given its approach to shame in the psalms as part of a
broader legal culture.?®® A closer examination of its comparative sources,
however, reveals a far more conceptual than functional definition of law
being used. The cultural references for understanding ancient Near Eastern
uses of shame, for example, include the Navaho, Hopi, Kwakiutl of
Vancouver Island, as well as China and Japan.”’ Finally, though Stiebert's

work critiques this aspect of Bechtel-Huber's approach, her focus on shame

%5 Klopfenstein, Scham und Schande nach dem Alten Testament, 87-88, 209.
#¢ Klopfenstein, Scham und Schande nach dem Alten Testament, 87-88, 209.
27 Avrahami, “BWSH in the Psalms,” 300.

28 Huber, “The Biblical Experience of Shame/shaming,” 248-55.

% Huber, “The Biblical Experience of Shame/shaming,” 248-55.; Johanna Stiebert, The
Construction of Shame in the Hebrew Bible: The Prophetic Contribution, JSOTSup 346
(Sheffield: Sheffield Academic, 2002), 52-53; Timothy S. Laniak, Shame and Honor in the
Book of Esther (Atlanta: Scholars Press, 1998), 29, 51.
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in the psalms is purposefully limited in scope to the hymns from Qumran as
a comparison.”®

All of these works contribute to a rigorous technical approach to the
legal meaning of shame in the psalms, but they tend to fall short in different
ways when we take into consideration a more comprehensive definition of
law. This chapter builds on the technical legal meanings that these works
have established. It does so, however, in the context of a functional
approach that questions the psalmist’s relation to wider legal norms in the
ancient Near East. The argument in what follows is that the psalmist draws
on a particular pattern of crime and punishment that centred on shame: how
shame functioned as both a criminal act and sanctioned punishment in
ancient Near Eastern legal culture. In his use and manipulations of this
pattern’s features, the psalmist offers a reflection on what it means to be
shamed through certain crimes, to suffer the immediate fallout of those
crimes, and to seek a sanctioned, shame-inducing punishment as a

response.

PART ONE: “SHAME FOR SHAME" AS A PATTERN
To understand how shame functioned both as a criminal act and as a
sanctioned punishment, one must recognize the fundamental role that

social status played in maintaining law and order in the ancient Near East.?’

%#0Gtiebert, “Shame and the Body,” 52-53.

%" David Daube, “The Culture of Deuteronomy,” Orita 3 (1969): 27-52; Michael Herzfeld,
"Honour and Shame: Problems in the Comparative Analysis of Moral Systems,” Man, New
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Olyan has shown how social status ordered ancient Near Eastern
communities, turning every relationship between two people into that
between an inferior and a superior.?? The difference between the two was

maintained by the inferior person’s public acknowledgment of the other’s

1263

|ll

superiority through an act anthropologists call “bestowing honour.
The expectation that an inferior would bestow honour on a superior

was integral to a functioning legal culture. Contracts from Emar, for

example, record debtors accepting their creditors’ support as a bestowal of

honour on the latter figure.”* A debtor refusing to do so was not only

tantamount to declaring the contract void (RE 10, 13), but was also seen as

Series, 15 (1980): 339-51; Lyn M Bechtel, “Shame as a Sanction of Social Control in Biblical
Israel: Judicial, Political, and Social Shaming,” JSOT 49 (1991): 47-76; Lyn M Bechtel, “The
Perception of Shame within the Divine-Human Relationship in Biblical Israel,” in Uncovering
Ancient Stones, ed. H. Neil Richardson and Lewis M Hopfe (Winona Lake: Eisenbrauns, 1994),
79-92; N.R. Bowen, "Damage and Healing: Shame and Honour in the Old Testament,”
Koinonia 3 (1991): 29-39; John K. Chance, “The Anthropology of Honor and Shame: Culture,
Values, and Practice,” Semeia 68 (1994): 139-51; Saul M Olyan, “"Honor, Shame, and
Covenant Relations in Ancient Israel and Its Environment,” JBL 115 (1996): 201-18; T.R
Hobbs, “Reflections on Honor, Shame, and Covenant Relations,” JBL 116 (1997): 501-3; Phil
J. Botha, “Shame and the Social Setting of Psalm 119,” OTE 12 (1999): 389-400; Phil J. Botha,
“Honour and Shame as Keys to the Interpretation of Malachi,” OTE 14 (2001): 392-403;
Jacqueline E. Lapsley, “Shame and Self-Knowledge: The Positive Role of Shame in Ezekiel's
View of the Moral Self,” in The Book of Ezekiel: Theological and Anthropological Perspectives,
ed. Margaret S Odell and John T Strong, SBLSymS 9 (Atlanta, GA: SBL, 2000), 143-73;
Johanna Stiebert, The Construction of Shame in the Hebrew Bible: The Prophetic
Contribution, JSOTSup 346 (Sheffield: Sheffield Academic, 2002); Matthews, “Honor and
Shame in Gender-Related Legal Situations,” 97-112; Lemos, “Shame and Mutilation of
Enemies,” 225-41; Johanna Stiebert, “Shame and the Body,” OTE 20 (2007): 798-829; Sandra
Jacobs, The Body as Property, 1-11.

#20lyan, "Honor, Shame, and Covenant Relations,” 204.

#3GSee Carol Delaney, “Seeds of Honor, Fields of Shame,” in Honor And Shame And The Unity
Of The Mediterranean, ed. David D. Gilmore, AAAP 22 (Washington, DC: American
Anthropological Association, 1987), 35-48; and from the same volume, David D. Gilmore,
“Introduction: The Shame of Dishonor,” 2-21; Benjamin Kilborne, “Fields of Shame:
Anthropologists Abroad.” Ethos 20 (1992): 230-53; Barry O'Neill, Honor, Symbols, and War
(Ann Arbor: University of Michigan Press, 2001).

24 \Westbrook, “Emar and Vicinity,” 673.
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insulting to the creditor’s reputation.?®> Emar documents also attest that
adult sons were to bestow "honour” (palahu) to their parents (Emar 256);
failing to do so would mean disinheritance (TBR 78; Emar 30).%%¢ The

27 35 well as the

Pentateuch attests to children owing honour to parents,
young owing honour to the elderly.?*® It also contains a law concerning a
bridegroom’s honour vis-a-vis that of his bride and her family (Deut 22:13-
21).? Botha has shown how, across the biblical genres, one finds the
specific expectation that worshippers owe honour (7122) to YHWH.?’® Both
the Mari archives and Ugaritic texts convey similar expectations concerning
worshippers and their deities (ARM 2.77.14; KTU 1.17.20,30). Ugaritic and
Babylonian material even extend the expectation of honour bestowal to the
inner-dynamics of the divine realm, as they attest to inferior deities owing

honour to their divine superiors (KTU 1.3 111 10; VI 19-20; 1.4 1V 26; VIII 28-

29; Enuma Elish 4.3).”" Everyone, it appears, owed honour to someone

25For RE 10, 13 in contract-making, see p. 175.
%¢For Emar 30 in contract-making, see p. 175.
27 Exod 20:1; Deut 5:16, 21:18-21; Ezek 22:7.
268 | ev 19:32. Isa 3:5; Lam 5:12.

29 Gary Beckman, “Family Values on the Middle Euphrates,” in New Horizons in the Study of
Ancient Syria, ed. Mark W. Chavalas and John L. Hayes, BMes 25 (Malibu: Undena, 1992), 61-
68; Raymond Westbrook, “Emar and Vicinity,” 671; Anselm C Hagedorn, “Guarding the
Parents’ Honour — Deuteronomy 21.18-21,” JSOT 88 (2000): 101-21.

0Exod 20:12; Deut 5:16; Hag 1:8; Mal 1:6; Ps 131. Phil J. Botha, “The ‘Enthronement
Psalms’: A Claim to the World-Wide Honour of Yahweh,” OTE 11 (1998): 24-39; Phil J Botha,
“To Honour Yahweh in the Face of Adversity: A Socio-Critical Analysis of Psalm 131,” Skrif En
Kerk 19 (1998): 525-33; Phil J. Botha, “The Honour of the Righteous Will Be Restored,” OTE
15(2002): 320-34; Botha, "Honour and Shame as Keys to the Interpretation of Malachi,” 392;
David A Glatt-Gilad, “Yahweh'’s Honor at Stake: A Divine Conundrum,” JSOT 26 (2002): 63-
74.

1 Cf. Ps 29:1-2: "Ascribe to YHWH, sons of God, ascribe to YHWH glory and strength.
Ascribe to YHWH the glory due his name; bow before the LORD in the splendour of
holiness.”



CHapTER4 111
else. Even the king was someone’s inferior, given that deities were included
in this system of relationships.

Thus the act of bestowing honour served as a means of social control
in that each inferior’s act of public deference to a superior reinforced the
hierarchical framework of the given society. As the examples above suggest,
these acts ranged from the deference a child showed before a parent, to the
prostrated position a worshipper took in front of a deity’s image or dwelling.

When an inferior refused to do this, though, the superior was publicly
dishonoured, and this turned the order of the relationship on its head, with
the superior shamed into inferior status. Such an act of dishonour was
considered criminal because it threatened an entire social order when
parents, gods, masters, and patriarchs lost their superior position. /2 The
only way to undo the damage that these shame-inducing crimes inflicted on
a hierarchically structured society was to restore the criminals back into their
original inferior position. That kind of justice was only achieved through
sanctioned, shame-inducing punishments.?’?

Sanctioned shaming appears to undo the damage of criminal shaming
in three crucial ways. First, as Matthews explains, shame was similar to

honour, in that it served as a means of social control. Thus, it too could

#2The recognition of that threat is probably most evident in various official's defences. Take
for example one of Egypt's Old Kingdom biographics, where the architect Nekhebu defends
himself by stating, “I have never reduced anyone to servitude!”(Sixth Dynasty, Urk. 1, 217,
lines 3-5). See also, "I have never reduced your daughters to servitude!” (Urk. 1, 77, line 4).
Antonio Loprieno, “Slaves,” in The Egyptians, ed. Sergio Donadoni, trans. R. Bianchi
(Chicago: University of Chicago Press, 1997), 194.

#3Victor H. Matthews, “Honor and Shame in Gender-Related Legal Situations,” 98; Bechtel,
“Shame as a Sanction of Social Control,” 53.
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impose “legal measures and procedures” that would repress undesirable
behaviour.”’* Second, shame preserved “social cohesion” by creating “social
distance between deviant members and the group.”?’® The third function,
and likely the most crucial for correcting the damage created by criminal
shaming, is that it worked as a “means of dominating others and
manipulating social status.”*’® In other words, sanctioned shaming restored
the order in relationships by allowing the wrongfully placed inferior to
shame their way back to a superior status.

The shaming pattern of crime and punishment as it manifests in
ancient Near Eastern law, then, is talionic at its root: shame was the
punishment for shame. That being said, “shame for shame” cannot be
wholly subsumed under the talionic pattern because, unlike the talion,
shame is wholly dependent on what Lemos describes as “the observing
other.””” For shame to function as a punishment, an entire community of
observing others must know to shift their perception of and behaviour
toward the culprit. Thus the shaming pattern does not simply exhibit a
talionic logic; it is also exhibits a concern for social control. The attributes of
the shaming pattern, therefore, centre on aspects of social participation. The

next section turns to outline how this manifests in ancient Near Eastern law.

274 Matthews, “Honor and Shame in Gender-Related Legal Situations,” 98.
25 Bechtel, “Shame as a Sanction of Social Control,” 53.
276 Bechtel, “Shame as a Sanction of Social Control,” 53.

277 emos, “Shame and Mutilation of Enemies,” 203.
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It then addresses how the psalmist uses the shaming pattern, with all of its

socially-centred features, to call for the punishment of enemies.

The Shaming Pattern in Law

The shaming pattern centres on responding to a criminal act in a way
intended to sabotage a victim's social standing. The current section will
focus on a certain crime that fell into this category, namely, the act of
insubordination, or overt rebellion on behalf of an “inferior” in any given
relationship. As will become evident, such an act was regarded as shaming
the superior and therefore punished with a shaming response.

Being rooted in a talionic logic, there are instances in which the
shaming pattern exhibits talionic features. Matching language as well as
matching means/method, for example, are evident in an Emar document,
RAE 257, in which the punishment for a man who has wrongfully kept a slave
is made to be a slave himself.?’”® The means/method feature is also evident
the Middle Assyrian material. In MAL A 40, a prostitute commits the crime of
covering her head, an outward symbol distinctive of wives, concubines, and
virgins. For the crime of presuming a status other than her own, her head is
covered again: this time with hot pitch.?”” Finally, in the Hebrew Bible,

matching language characterizes YHWH's speech in 1 Samuel 2:30:

1Sam. 2:30 Therefore YHWH, the God of ’nbx TN ]:7

8Cf. p. 124. Westbrook, “Emar and Vicinity,” 688.

2% See full text on p. 115. Roth, Law Collections, 168.
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Israel, declared: "I promised that — *m7A% TN z?tﬁjf;i’_

your house and the house of your T:x mal '[n’:
father should go in and out before +195 19510
me forever,” but now YHWH nmw m%u--m
declares: “Far be it from me, for ngsgnn%nﬂ—mm
those who honour me | will 7208 ’,__f::DD_;P ,5
honour, and as for those who ’ ﬁP, 349
despise me they will be S
diminished.”

Here one can see the intentional repeat of language: those who
honour (7722) YHWH will receive honour (77122). There is also an intentional
matching of “methods”: those who despise YHWH (712), they will be
diminished (55]3). As Olyan argues,

...this verse illustrates perfectly the ideal expectations of reciprocal honor:
to repay honor is the appropriate response to the one who bestows

honor; likewise, to return humiliation is the goal of one who is diminished
or despised by a treaty partner.?*°

Olyan's choice to use the term “repay” in his own description is fitting; it is
characteristic language of the talionic pattern and indicative of the inherent
logic informing the text. The talionic quality of these punishments, though, is
enveloped into a more prominent shaming pattern of crime and
punishment. As will become apparent, these allusions to talion are better
understood as part of the shaming pattern’s features, which revolve around

social participation.

#0Qlyan, “Honor, Shame, and Covenant Relations,” 205-6.
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CHANGING THE CRIMINAL'S APPEARANCE
To punishment someone by shaming them depends entirely on a
community shifting its perception and subsequent treatment of the criminal
to that which was expected for his or her new, lower status. Anthropologists
have long observed that many cultures distinguish the status of persons
through body marking: by lacerating, shaving, tattooing, or circumcising
them.?®' Some call all of these markings “mutilation” but, if one follows
Lemos, then this word should only apply to “a negatively constructed
somatic alteration.”?® This is helpful because it distinguishes these negative
kinds of markings from alterations of the body that may be revered.
Mutilations are the kinds of alterations which affected “an actual status
change” on the victim’s body, resulting in his or her newfound association
with a lower status group.?®®* For example, in the Isin/Larsa document, Ana
ittishu VII.A.1-6, a son who repudiates his mother is to have “half his head
shaved.””® This kind of change in appearance was significant in
Mesopotamian contexts because a partially shorn head was a common
designation of a slave. There is evidence of this in Old Babylonian
attestations of an “abbuttu lock,” which, on an otherwise shorn head, was a

lock of hair that marked a slave's status (LH 146, 226-27; LE 51-52; CAD

%1 Raymond Firth, Symbols Public and Private (Ithaca: Cornell University Press, 1973), 288-98;
Anthony Synnott, The Body Social: Symbolism, Self, and Society (London; New York:
Routledge, 1993), 127; Jacobs, The Body as Property, 1-11.

82| emos, “Shame and Mutilation of Enemies,” 226.
23 Lemos, “Shame and Mutilation of Enemies,” 226.

4 Tetlow, Women, Crime, and Punishment, 34; Driver and Miles, The Babylonian Laws,
2:308-11.
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5.130). When the slave was freed, the lock was cut as well.?® To shave half
the head, then, would blur the visible separation between the appearance
of slavery and freedom.

A shame-inducing change in appearance is also in MAL 40:

MALA 40 A prostitute will not be veiled, her head will be bare.
Whoever sees a veiled prostitute will seize her, secure
witnesses, and bring her to the palace entrance. They will
not take away her jewellery, but he who has seized her
takes her clothing; they will strike her 50 blows with rods;
they will pour hot pitch over her head...Slave women
should not be veiled, and he who should see a veiled slave
woman will seize her and bring her to the palace entrance;
they will cut off her ears; he who seizes her will take her
clothing.?®

With regard to the prostitute’s punishment, the reason for the hot tar was

not only to “match” her crime in some form but to also ensure she would

have to shave her head, thus rendering her slave-like. As for the slave
woman, her total loss of ears follows the particular logic of the shaming
pattern, which is to lower the status of the criminal. A slave was already
living within the lowest social group in her society, designated by a shorn
head. The only shame-inducing punishment available was one which
stripped her status as a human, removing parts of her head to indicate her

more acute shame. In addition to being “veiled” in hot pitch and losing ears,

both women are also subject to being stripped of their clothing, a shame-

2 Saul M Olyan, “What Do Shaving Rites Accomplish and What Do They Signal in Biblical
Ritual Contexts,” JBL 117 (1998): 613.

26 Roth, Law Collections, 168.
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inducing act widely attested throughout the ancient Near East "’

The crime of adultery also commonly invoked a shame-inducing
change in appearance as punishment for the adulterer. An Old Babylonian
trial record, for example, concerns a husband having caught his wife and her
lover in the bedroom (IM 28051). The woman is made to pay divorce
money, but the explicit intent to shame her is apparent in the punishment
inflicted on her body and face: her pudenda is shaved “as a prostitute” and
her nose is bored with a stick.?®® This record, Westbrook and Otto argue, is
indicative of actions taken by ancient Near Eastern husbands who “sent their
wives away” to shame and humiliate them.?® Exile included stripping her
naked, mutilating her face and shaving her genitalia; all of these would have
been an assault upon the wife's physical appearance. They were therefore
an assault upon the physical representation of her social standing to
observing others. By shaming her husband through the act of adultery, she
was “stripped” of her honour — by all that represented her honour —in

return.

%7 LaFont, “Middle Assyrian Period,” 553. From the same period, AfO 17 (1954-56) 283:31
stipulates that@ they will pierce the harem woman'’s nose” as punishment for challenging
another woman. Jo Ann Hackett and John Huehnergard, @ On Breaking Teeth,HTR 77, no. 3-
4(1984). 267.

28 This record is unusual in that it provides such detail. The husband actually ties both the
wife and her lover to a bed and brings them to court that way. Samuel Greengus, "A
Textbook Case of Adultery in Ancient Mesopotamia,” HUCA 40/41 (1969): 33-44; Martha T.
Roth, “The Slave and the Scoundrel CBS 10467, a Sumerian Morality Tale?,” JAOS 103 (1983):
275-82.

#9\Westbrook, “Adultery in Ancient Near Eastern Law,” 558-63; Eckart Otto, Gottes Recht als
Menschenrecht: Rechts- und literaturhistorische Studien zum Deuteronomium (Wiesbaden:
Harrassowitz, 2002), 258-59; but see also Daniel I. Block, “You Shall Not Covet Your
Neighbor's Wife': A Study in Deuteronomic Domestic Ideology,” JETS 53 (2010): 449-74. But
also see Shamma Friedmann, “The Case of the Woman with Two Husbands in Talmudic and
Ancient Near Eastern Law,” Israel Law Review 15 (1980): 530.
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The Pentateuch also shows a concern to change the appearance of a

criminal as a shame-inducing punishment. For instance, in Deuteronomy

25:5-10, a brother is faced with the choice of carrying out an obligation to

marry his late brother’s widow or of publicly refusing it:

Deut 25:5

Deut 25:6

Deut 25:7

Deut 25:8

Deut 25:9

Deut 25:10

If brothers dwell together, and one of
them dies and has no son, the wife of
the dead man will not be married
outside the family to a stranger. Her
husband’s brother will go in to her and
take her as his wife and perform the
duty of a husband’s brother to her.
And the first son whom she bears will
succeed to the name of his dead
brother, that his name may not be
blotted out of Israel.

And if the man does not wish to take
his brother's wife, then his brother’s
wife will go up to the gate to the
elders and say, "My husband'’s brother
refuses to perpetuate his brother's
name in Israel; he will not perform the
duty of a husband'’s brother to me.”

Then the elders of his city will call him
and speak to him, and if he persists,
saying, "l do not wish to take her,”

then his brother’'s wife will go up to
him in the presence of the elders and
pull his sandal off his foot and spit in
his face. And she will answer and say,
“So will it be done to the man who
does not build up his brother’s house.”

And the name of his house will be
called in Israel, “The house of him who
had his sandal pulled off.”
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In the event of his refusal, part of the man’s punishment is that the widow



CHaAPTER 4 119
will spit in his face (17322 12771) in front of anyone to witness it at the city
gate (v 9). Such behaviour even today suggests that humiliation is the end
goal. Spitting in the face as a shame-inducing act is also attested in
Numbers 12:14 in which, as a result of her father spitting in her face (1392
}Dj:), Miriam is “shamed (D:?;ij) for seven days.”

In addition to spitting, Isaiah 50:6 suggests that beard alteration

constituted a shame-inducing change in appearance:

Is. 50:6 | gave my back to those who strike, ”;351 D’jr_:z? Kgiak 3
and my cheeks to those who pull N5 Rkt D’@ji‘:b
out the beard;*”° | hid not my face : P m@‘f)m ’mnon

from disgrace and spitting.

This account of abuse during exile demonstrates how the author registers
these acts as shaming upon him. Giving one’s cheeks over to “those who
make smooth” (D’pjfp?) is equated with both social disgrace (U@%;) and

literal spittle (7). In a similar vein:

2Sam.10:4 So Hanun took David's 2UTIN qu;:; ”15-71
servants and shaved off half SN hz?l”.l -7
the beard of each and cut off SITTAN D90M DjPT.

their garments in the middle, ,mmbuisy oroming 9y 32
at their hips, and sent them oo m o e

away.
2Sam. 10:5 When it was told David, he nou 177 TN
sent to meet them, for the DWINT TR Dngp‘j

men were greatly ashamed. SN TRD Dﬂ;;‘j;;_
And the king said, “Remain at ' ' '

2991 it. “those who make smooth.”
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Jericho until your beards have — mp3°70 ﬂﬁT; gl jﬁ?ﬂﬂ
grown and then return.” tfalqimivg ks

Hanun has retaliated for David's supposed intent “to turn” (rr;:;;r"?n) the city

of the Ammonites into his own city (v 3). V 5 makes it clear that the intention
in shaving the servants’ faces and exposing their bottom half was to
humiliate them: “the men were greatly shamed” (781 D’pz?pl_). If there is any
question that their shame is directly related to the assault on their
appearance, it is assuaged by David’s advice to “remain at Jericho until your
beards have grown” (v 5). As Lemos has discussed, there is much material
evidence to suggest that “it was normative for ancient Near Eastern men,
including Israelites, to wear full beards.”?" The text itself affirms this; there is
no option for the men to return clean shaven and have all be well. Lemos,
Stone, and McCarter argue that the partial shaving of the beard would
signal “a lowering of status by removing that which visibly separates one
status group from another, that is, men from women.”?”? Recalling the
separation that shaving created between citizens and slaves in
Mesopotamian contexts, these servants might also have risked their social

standing had they arrived in their city appearing slave-like.

2" emos, “Shame and Mutilation of Enemies,” 233.

22| emos, “Shame and Mutilation of Enemies,” 233; Ken Stone, Sex, Honor, and Power in the
Deuteronomistic History, JSOTSup 234 (Sheffield: Sheffield Academic, 1996), 122-23; P. Kyle
McCarter, Il Samuel: A New Translation with Introduction and Commentary, AB 9 (New York:
Doubleday, 1984), 270.
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Finally, there is an account in 1 Samuel 10:27b-11:11 which, in Lemos’
words, “deals with the trouble stirred up by Nahash the Ammonite.”*” The
trouble in question is his gouging out the right eyes of those in the tribes of
Gad and Reuben (10:27). Nahash makes the shame-inducing function of the
punishment explicit, when he announces to the tribes that he will be "boring
out all of your right eyes (]2 ]’4;7‘5.‘3 D;b 71213), so that | may bring
disgrace (7277) upon Israel” (11:2).?”* Though drastic and certainly
permanent, his action coheres with a shaming pattern of crime and

punishment by affecting his victim’s change in appearance.

CARRYING OUT THE PUNISHMENT PUBLICLY

Anthropologists have long highlighted the public dimension of shame;?”
thus it should be no surprise that one of the defining features of the
shaming pattern in ancient Near eastern legal culture is the public nature of
the punishment.?”® This manifests in two broad categories of public
humiliation. The first is an initial retaliation in front of observers. If one
returns to the Mesopotamian material, this is evident in the Old Babylonian

CT 45 18:14-16: in addition to shaving the slanderer’s head and boring his

23| emos, “Shame and Mutilation of Enemies,” 229.

2 Robert Alter, The David Story: A Translation with Commentary of 1 and 2 Samuel (New
York: W.W. Norton, 1999), 50.

#*Delaney, “Seeds of Honor, Fields of Shame,” 35-48; Gilmore, “Introduction: The Shame of
Dishonor,” 2-21; Kilborne, “Fields of Shame: Anthropologists Abroad,” 230-53.

2 Qlyan, “Honor, Shame, and Covenant Relations,” 207-8.
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nose, the punishers “stretched out his arms and led him around the city.”?”’

From Alalakh, in AT 11 a woman whose claim is rejected as slanderous is
struck by the accused as her punishment.?”® As Malul argues, this is
presumably to shame her in front of the court or public.?””

Flogging is a punishment that reflects more than one of the features of
the shaming pattern. With regard to appearance, flogging accomplished
the physical effect of leaving welts on the criminal’s person. In addition the
actual act of flogging itself was designed to be public and therefore
humiliating. In the Old Babylonian LH 127, for example, a man is to be
flogged “before the judges” for dishonouring another man’s wife.>*® There is

also LH 202:

LH 202 If an awilu should strike the cheek of an awilu who is
of status higher then his own, he will be flogged in
the public assembly with 60 stripes of an ox whip.*”'

In addition to flogging's public — and therefore shaming — nature, this text
also brings up an interesting element in flogging punishments: the
occasional limit set on the specific number of stripes due. Another example

of this occurs in Deuteronomy 25:2-3:

#7Cf. pp. 148, 155. Westbrook, “Old Babylonian Period,” 423.
%8 For the nature of the claim, see p. 149.

%9 Meir Malul, Studies in Mesopotamian Legal Symbolism (Neukirchen-Viuyn: Neukirchener
Verlag, 1988), 432.

30 See text in full on p. 147, cf. 155. Westbrook, “Old Babylonian Period,” 424; Jackson, A
Comparison, 227.

301 Roth, Law Collections, 121.
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Deut25:2  then if the guilty man deserves to 277 nia7 12708 MM
be beaten, the judge will cause him M2 Tl ﬁz;’am:
to fall and be beaten in his =zoma inpen =13 17395
presence with a number of stripes T o T
in proportion to his wickedness.

Deut 25:3  Forty stripes may be given him, but n°%° N5 182 O7YITN
not more, lest, if one should go on ﬂ‘?N_‘?J ﬁgbljb ']’D"]:
to beat him with more stripes than nf?l?ﬂ 137 19m
these, your brother be degraded in :T;s;;'? TN
your sight.

The limit on stripes was of course set in part for survival, given that someone
could be flogged to death. As the Deuteronomy text makes clear, it was also
set in relation to the crime. From the perspective of a shame-inducing
punishment, however, one has to ask if there was a particular number of
stripes necessary in order to be shamed. In other words, was there a version
of flogging that did not bring shame on the recipient because the number
of stripes was too low? Koschaker's work on flogging affirms the biblical
imagery; he shows that the criminal was often stripped naked and made to
lay down in a prostrate position to receive the beating.’” This is crucial; if
one follows Keel, the prostrate position alone was a form of humiliation, by
virtue of making the person physically closer to the ground than the person
inflicting the punishment and the crowd observing the whole spectacle.’®
To be stripped naked and flogged intensified the shame which was already

occurring by virtue of the criminal’s posture.

92paul Koschaker, Rechtsvergleichende Studien zur Gesetzgebung Hammurapis: Kénigs von
Babylon (Leipzig: Veit, 1917), 207-10; Matthew W. Stolper, Entrepreneurs and Empire: The
Murasa Archive, the Murasa Firm, and Persian Rule in Babylonia, Nederlands Historisch-
Archaeologisch Instituut Te Istanbul 54 (Leiden: Nederlands Instituut voor het Nabije Oosten,
1985), no. 91; Wells, “Sex, Lies, and Virginal Rape,” 57.

393 Keel, The Symbolism of the Biblical World, 76, 308.
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The public element of sanctioned shaming is also evident in the
Pentateuch. Returning to the case of the man and his brother's widow in
Deuteronomy 25:5-10,3 it is clear in vv 9-10 that an integral part of the

shamefulness of the brother’s punishment is its public nature. The widow is

not to just spit in the brother's face, but do so before “the eyes if the elders.”

She is also to “withdraw his sandal from his foot” (537 Sy o1 m35m).
Scholars typically assume this act is meant to induce the brother’s shame by
virtue of its association with being spat in the face. Bechtel-Huber and
Carmichael add that the act of seizing the brother’s sandal from his foot may
have “symbolized the removal of his Levirate privilege of having sexual
intercourse and producing an heir.”*® This is based on the wide biblical
attestation of “feet” serving as a euphemism for the penis.** Thus, in
addition to spitting in his face, the widow symbolically assaults her brother-
in-law’s genitalia.

This case also reflects another kind of public humiliation, which is

when criminals are forced to live in a manner that is beneath their original

3% See full text on p. 117-18.

305Bachtel, “Shame as a Sanction of Social Control,” 60; C. Carmichael, Women, Law, and the
Genesis Traditions (Edinburgh: Edinburgh University Press, 1979), 65-73. Following Bader’s
work on Judith, it may also be the case that the shame is brought on by a woman — rather
than a man — pulling the sandal off in the first place. As Bader has argued with relation to
Judith 13-14, it seems the greatest shame in Holofernes having his head cut off is not that it
was done with his own sword, but rather that “YHWH has struck him down by the hand of a
female” (13:15). This is later affirmed by Holofernes’ steward, in his exclamation that “One
Hebrew woman has brought shame on the house of King Nebuchadnezzar!” Mary Anna
Bader, Tracing the Evidence: Dinah in Post-Hebrew Bible Literature (New York: Peter Lang,
2008), 115-134

3% jdg 3:24; 1 Sam 24:3; 2 Kgs 18:27; Isa 7:20; Ezek 16:25; and, if we follow Bechtel-Huber,
Exod 4:25; Deut 28:57; Isa 6:2
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social standing. In v 10, the brother’s house takes on the new label, defined
by a shameful act. As a result, it undergoes a shift in existence in the eyes of
his community. The new label was one “that would remain with the family in
the form of a perpetually shameful reputation.”*”” Said another way, because
the brother refuses to perpetuate his brother’'s name through an heir, his
name will evermore be ruined in the community.*

Documents from Egypt and Emar also attest to criminals being forced
to live the life of those in a lower social status. From Egypt there are the
Nauri and Horemheb Decrees, in which a king's official is stripped of his
status and made to work in the crops as a cultivator because of his
insubordination.’” This punishment makes the official work outside his
social status, because he challenged the king's superiority by refusing to
carry out a royal order.’’® From Emar, there is RAE 257, concerning the man
who stole and kept a slave. This criminal act was not just about taking a slave
that was not his; it was also about taking on a status as “slave owner” that

was not his. For adopting a status undeserved, the criminal’s punishment

was to live the life of a slave, serving the owner from whom he stole.?"

307 Bechtel, “Shame as a Sanction of Social Control,” 61.

38 As Bechtel-Huber puts it, the whole sanction displays “the importance of public
humiliation and public opinion as a means of social control.” Bechtel, “Shame as a Sanction of
Social Control,” 57.

399 Abd al-Muhsin Bakir and Abd el Mohsen Bakir, Slavery in Pharaonic Egypt, Vol. 18. (Cairo:
The French Institute of Oriental Archaeology, 1952).

319 Jasnow, "Egypt: New Kingdom,” 342; Katary, Land Tenure in the Ramesside Period, 186; S.
Allam, “Quenebete et administration autonome en Egypte Pharaonique.” RIDA 43 (1995): 58-
59.

$1Cf. p. 112. Westbrook, “Emar and Vicinity,” 688.
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To bring all of these examples of changing appearances and public
punishments into a summary: a person lost their superior status in any given
relationship hierarchy by being challenged by an inferior in front of watchful
eyes. Likewise, that person could only regain their superiority in the public
arena. A crime which publicly damaged the reputation of the victim
required a punishment that restored the relationship hierarchy by damaging
the reputation of the perpetrator to an equivalent degree. The attributes of
the shaming pattern of crime and punishment are built on this reality.
Though the pattern assumes a kind of talionic logic, it is distinct from the
talionic pattern by virtue of incorporating an observing community into how
it achieves justice. The psalmist knows and accepts this distinction, offering
his own legal understanding and reflection on what it means to seek out

justice to repair the damage caused by shame-inducing crimes.

The Shaming Pattern in the Psalms

Treatments of shame in the psalms have traditionally focussed on the
psalmist’s depictions of his own suffering, a good example being scholarly
engagements with Psalm 69. Kraus, for instance, points to the shameful
elements of the psalmist’s suffering by drawing the reader’s attention to the
“peculiar mark of cruelty” in v 20-22, in which the enemies offer the

psalmist the antithesis of hospitality:*'?

$12Kraus, Psalms 60-150, 63; cf. T.R. Hobbs, “"Hospitality in the First Testament and the
‘Teleological Fallacy,” JSOT 95 (2001): 3-30.
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Ps 69:20  You know my reproach, ygivtiiiyi-niyl n_z-r* AN

and my shame and my dishonour;  :+99i%-53 -lj_u 1501
my foes are all known to you. ' '

Ps 69:21 Reproach has broken my heart, mjﬂ;i{l ’:‘.5 aiplAlyi-ly!
so that | am in despair. 8] ‘HJ? PN
| waited for pity, but there was $IINSD qu vagmrgbf

none, and for comforters, but |
found none.

Ps 69:22  They put poison in my food, UNT D122 unn
and for my thirst they gave me 1y Yt ﬂxmg‘jq

vinegar to drink.

The social norms of hospitality, as Kraus outlines, are rooted in the idea that
one bestowed honour on a guest through offering one’s home and food.

Citing 2 Samuel 3:35; 12:17, he explained that

it was customary to refresh with a meal, a “bread of comfort,” those who
were in great sorrow. But to the petitioner, who is under threat of death,
"poison” and “vinegar” are given — nourishment which does not assuage
agony but increases it.>"?

Though Kraus acknowledges that the shameful state of the psalmist is due
to a violation in social custom, he does not explore the legal implications
that the psalmist may be trying to describe. The focus is instead on the
psalmist as a sufferer. In a similar way, Brown has also explored the
psalmist’s portrayal of his shame in Psalm 69, drawing attention to the way
that the psalmist describes his insufferable life as being the result of his
enemies’ treatment: he has “sunk” into “deep waters,” where the shame

brought on by their treatment of him is “swallowing him up” (69:1-4).3™

313Kraus, Psalms 60-150, 63; cf. Hedwig Jahnow, Das hebréische Leichenlied im Rahmen der
Vélkerdichtung, (Giessen: A. Tépelmann, 1923), 31-43.

S William P. Brown, Seeing the Psalms, 113-14; see also Leslie C. Allen, “The Value of
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What is lacking in Brown's treatment as well is the recognition that shame is
more than simply an emotion that the psalmist feels, or even a social state in
which he is trapped. Rather, shame in the psalms is part of a defined
pattern, informed by legal culture. The psalmist reflects on the implications
of shame-inducing crimes and their corresponding shame-inducing
punishments with particular reference to his enemies, all while drawing from

the features of the shaming pattern.

CHANGING THE CRIMINAL'S APPEARANCE
The psalmist draws upon the shaming pattern’s “change in appearance”
response with his use of clothing imagery. On the one hand, he uses
clothing to describe his own shameful state which results from his enemies’
crimes. Disgrace, for instance, “covers” the psalmist’s face in Psalm 69:8. On
the other hand, he uses it to describe the punishment beset upon his
enemies, in an effort to correct the damage done by their crimes. YHWH is
thus called upon the “cover” or “clothe” his enemies “with shame” (Ps 89:46;
132:18).

Psalm 35 is interesting because the psalmist not only identifies shame
as both a crime and a punishment, but also conveys it as integral to a proper
relationship with YHWH. He does this by presenting himself as having

adopted the humiliating posture of sackcloth and fasting, as a penitential

Rhetorical Criticism in Psalm 69,” JBL 105 (1986): 577-98.
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effort on behalf of his friends. Crucially, he presents this through a focus on

outward appearance that characterizes shame-related law.

Ps 35:13 But I, when they were sick — | P ’m:L) (:nﬁﬂ: | 73R
wore sackcloth; | afflicted ﬂ;ﬁbgm' ol o2 Ny
myself with fasting; | prayed T A: JWZJ Ja‘?‘sm—ég
with head bowed on my chest.

Ps 35:14 | went about as though | *m;f;mjr_r ’{2 MNDTYID
grieved for my friend or my s niny TP nx‘b:x:

brother; as one who laments
his mother, | bowed down in
mourning.

Here the psalmist is clothed in a temporary inferiority by virtue of wearing
sackcloth (PU ’Wﬂﬁ%; cf. Pss 30:11; 35:13; 69:11). Sackcloth, as is clear from
its other attestations in the Bible, is an outward symbol of humility that the
penitent takes on while mourning and, on occasion, in petitionary prayer. In
Isaiah 58:5, for example, wearing a sackcloth is associated with a person
humbling himself (7712), with bowing down the head, and — most
importantly — with a display of inferiority directed toward YHWH. A helpful
analogy might be found in how the English notion of humility reflects a
similar kind of social status, with its degree of positivity or negativity related
to whether the inferior’s status is socially “correct.” To be voluntarily lowly,
then, is wholly different than being humiliated by another. The psalmist's
first presentation of himself in Psalm 35 is in this state of voluntary lowliness
— but, importantly — lowliness vis-a-vis YHWH. His taking on a humiliating

change in appearance is used deliberately to petition YHWH's help by
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showing how he is aware of his own position in this relationship.*"® This
change in the psalmist's appearance is accompanied by additional
language that indicates an emphasis on a lower standing: through fasting he
is also humiliated (77132) and in prayer he is bowed down (1Y; v 14).
Significantly, the word 1m¥ is used not only for a humble, prayerful posture,
but also for the humiliating posture forced upon defeated enemies.®"® Thus
even in the presentation of humble prayer, debasement before a superior is
present.

It is only after presenting himself as postured low and dressed in
sackcloth that the psalmist presents his enemies’ criminal actions:
Ps 35:15 But at my stumbling they rejoiced qa}g;ﬁ;l iR *:;‘:73;1

and gathered; they gathered 0°o3 Oy ID0N]

together against me; wretches  3:39-xby WIR YT NoY
whom | did not know tore at me - ' A
without ceasing;

In the psalmist’s outward state of humiliation toward YHWH, his enemies
tear (¥7P) at the very clothing which signals his humble posture, thereby not
only forcing him lower, beyond his voluntary debasement, but lower for
their sake rather than YHWH's. In other words, they steal the superior role of

the YHWH-psalmist relationship by shaming the psalmist.’'” The result of

35 On this point with Proverbs, see John P. Dickson and Brian S. Rosner. “Humility as a Social
Virtue in the Hebrew Bible?” VT 54 (2004): 459-79.

3¢5, 60:14: "The sons of those who afflicted you will come bending low to you, and all who
despised you will bow down at your feet; they will call you the City of YHWH, the Zion of the
Holy One of Israel.”

37 This verb, “tear,” (¥7p) indicates their action intends to shame him; the same inflection of
7P (Qal perf 3cp) is only elsewhere used in relation to tearing garments as a humiliating act
(cf. Num 14:6; 2 Sam 3:31; Jer 36:24; Joel 2:13).
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changing the psalmist’'s appearance through torn clothing “is that of utter
marginalization.”*'

In response to his enemies’ act, the psalmist calls for a punishment that
evokes the same change in appearance, as is characteristic of the

sanctioned, shame-inducing punishments for such crimes in the legal

material. Thus:

Ps 35:26 Let them be put to shame and T 1T iyl M:ﬁ
disappointed altogether who nya-wiaS *nda

rejoice at my calamity! Let them <v5y ovoIAT SO
Wear(ﬁw;%j,) shame (¥3) and o o
disgrace (m2%37)*" the ones who

magnify themselves against me!

The psalmist juxtaposes the current superiority of his enemies with the
shaming-inducing punishment that will bring them low once more. Crucially,
itis a shame they will “wear” outwardly, as he did. It is also worth noting here

the order of events directly following this verse, as they present a communal

response:

Ps 35:27 Let those who delight in my ’LD'[} hlnl Cinini7atIkE RN
righteousness shout for joy and 1Y 5T 0 1NY
be glad and say evermore, : 17:_7 m‘;w YDUH
“Great is YHWH, who delights in
the welfare of his servant!”

Ps 35:28 Then my tongue shall tell of your RS 7470 ’JJ'L'/‘(?HL

righteousness and of your ety m'ﬂ,j'-zj;
praise all the day long.

38 Gerstenberger, Psalms, 1:151. See Job 19:13-19; 30:9-15; Pss 22:8; 38:12; 55:13-15, 21-
22; 88:9,19.

319Cf. Job 8:22: “Those who hate you will wear shame (ﬂ@?;'ﬂﬁf;‘?’.), and the tent of the
wicked will be no more.”
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It is only after the enemies are clothed in shame that the community delights
in the welfare (Dﬁtj) of the psalmist. Furthermore, it is only after the
community acknowledges the psalmist’s restored DT‘“CI that he then speaks
of YHWH's righteousness in having restored him. This order of response —
first the community’s and then the psalmist's — reveals the extent to which
the shaming pattern of crime and punishment depends on communal
participation. Thus the psalmist’'s words of praise are not just an end to the
psalm, but confirm that the community has once again shifted their
behaviour toward him and his enemies; this time, itis in a manner that
coheres with his i,

In Psalm 109, the psalmist also expresses his shame through

depictions of clothing. The presentation here, however, is admittedly more

complex:

Ps 109:17 He loved to curse; let curses TIRIZM n?‘?P 27N
come upon him! He did not ﬂ?j:: Y:;:rx‘jj
delight in blessing; may it be far 2330 P
from him!

Ps 109:18 He clothed himself with cursing 1775; ﬂ?ﬁp W';z?ﬁl
as his coat (71); and it entered 1;1P3 o722 Nam
into his body like water, like oil RN iak dol ]mum
into his bones!

Ps 109:19 May it be like a garment (712) by e b ﬁ%\"ﬂig‘l
that he wraps (1Y) around $OTANT TR ﬂmﬁ

him, like a belt (I17) that he

30 This communal cue may also be read as an indicator of this psalm’s function in ancient
liturgical practice. Kutsch and Seybold visualize it as a prayer service for the suffering
individual, where these recitations of the speaker and the community are played outin a
ritual that restores the sufferer to a circle of family and friends. Gerstenberger, Psalms, 1:153;
Ernst Kutsch, “Trauerbrduche’ und ‘Selbstminderungsriten’ im Alten Testament,” ThSt(B) 78
(1965): 25-42; Klaus Seybold, Das Gebet des Kranken im Alten Testament, BWANT 99
(Stuttgart: Kohlhammer, 1973).
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puts on every day!

Scholars typically concentrate on one of two questions with these verses:
their subject/speaker and their relation to curse material. The most tenable
and accepted theory with regard to the first issue is that, in these verses, the
psalmist is quoting what his enemies have said about him; thus he refers to
himself in third person. As Zenger reasons, the psalmist “holds up this
quotation before God in some sense as proof of his or her distress and this
necessity that YHWH put an end to this business.”*?' Following Zenger's
logic, the Masoretic pointing of the verbs in v 18 as converted imperfects,
makes sense conveying the simple past tense. In this reading, the psalmist
presents the enemies’ statements as a narrative of past events as opposed
to the jussive “May it enter his body.” As such, Kitz argues that “their words
actually constitute an accusation”:**? the psalmist is so adoring of curses that
he “clothes himself” with them.

With regard to the second issue, scholars such as Kitz have tried to
find a performative parallel in extant material to the language in v 18,

focussing mainly on its relation to oath rituals.** However, the psalmist
9 y p

frames his enemies’ claims inside the primary complaint that their words

32'Erich Zenger, A God of Vengeance?: Understanding the Psalms of Divine Wrath, 1st ed.
(Louisville: Westminster John Knox, 1996), 59; see also Thijs Booij, “Psalm 109:6-19 as a
Quotation: A Review of the Evidence,” in Give Ear to My Words: Psalms and Other Poetry in
and Around the Hebrew Bible, ed. Janet Dyk and Nico Adriaan van Uchelen (Amsterdam:
Societas Hebraica Amstelodamensis, 1996), 91-106.

322 Kitz, “Effective Simile and Effective Act,” 445-46.

33 Kitz, “Effective Simile and Effective Act,” 445; Anne Marie Kitz, “An QOath, Its Curse and
Anointing Ritual,” JAOS 124 (2004): n. 34.
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have sabotaged his social standing. As a result of their claims, the psalmist is

socially sabotaged, not magically maligned:

Ps 109:22 For | am poor and needy, TOIN 71N TR
and my heart is oy ikl 55m *351

stricken®?* within me

Though curse plays a part here, ultimately the psalmist’s use of curse
language is to convey how he was shamed.*** The psalmist’s choice to

describe himself as oppressed and poor supports this point:

as a rule, [that phrase] indicates social exploitation and marginalization,
not demonic or magic persecution...The [psalmist] is the object of public
fear and contempt (v 25); he feels the uselessness of his (rehabilitative)
fasting (v 24) and the physical effects of being shunned.**

Brueggemann even reasons that the “curse” in this context is “likely...the
practice of policy toward the poor which causes economic ruin.”*’ The
psalmist’s choice to combine curse language with the imagery of clothing
underlines his intent to describe his enemies’ claims as shame-inducing. In
the context of an ancient Near Eastern legal culture, the psalmist knows
what will occur if his community believes his enemies’ claims: he will be
shamed and rejected. This is expressed through the imagery of his clothing:

he will wear this shame as a garment (7332) that he wraps (1Y) around him,

324See Menahem Zevi Kaddari, “CHLL ‘Bore’, ‘Pierce’: Note on Ps 109:22,” VT 13 (1963): 486-
89.

350n curses see Ch. 3, Pt. 1.
326 Gerstenberger, Psalms, 2:261.

327 Brueggemann, The Psalms and the Life of Faith, 146; see also Norbert Lohfink, “Drei Arten,
von Armut Zu Sprechen: Zu Psalm 109,” Theologie Und Philosophie 72 (1997): 321-36.
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like a belt (1172) that he puts on every day. In other words, it is as though the
community will see a change in his appearance and treat him differently.

Still drawing on the shaming pattern, the psalmist then presents this

particular manifestation of shame as the punishment due to his enemies:**

Ps 109:20 This is the punishment (H?Q?)m DN ol nW: IINY
of my adversaries (&%) from o2m
YHWH, of those who speak evil s ﬂgj;;-'bg; J1

against my life!

V 21 adds to the shaming pattern by appealing to YHWH's reputation in

order to bring about justice.

Ps 109:21 But you, YHWH my Lord, ’éﬁ:ﬁ nj_ﬁ’: alahy!
deal with me T JZ? TINTIRY
for the sake of your name; 53.5-,:'_?;3 :l—mn m'm—s:'

deliver me because your
lovingkindness is good!

As Allen puts it, “Yahweh's honor is at stake.”**

Finally in v 29, the psalmist underlines the nature of the punishment he

soughtin v 20:

Ps 109:29 May my accusers be clothed n@‘?; ghluayiv 1u:‘7~

328 Allen, Psalms 101-150, 105.

329 Punishment follows this use of the word in Isa 65:7. Kraus omits “from Yahweh” based on
his rendering of HHJE as "work.” Hans-Joachim Kraus, Psalms 60-150, trans. Hilton C.
Oswald, 1st Fortress Press, CC 1 (Psalmen 2 1961/1978, Minneapolis, Minn.: Fortress, 1989),
337. Booij follows a similar rendering with “Such is the work of those agitating before YHWH.”
Thijs Booij, “Psalm 109:6-19 as a Quotation: A Review of the Evidence,” in Give Ear to My
Words: Psalms and Other Poetry in and Around the Hebrew Bible, ed. Janet Dyk and Nico
Adriaan van Uchelen (Amsterdam: Societas Hebraica Amstelodamensis, 1996), 100-101.

30 Allen, Psalms 101-150, 105; cf. David A. Glatt-Gilad, “Yahweh's Honor at Stake: A Divine
Conundrum,” JSOT 26 (2002): 63-74.
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with disgrace, may they be {algivil 7’;.7?33 MW
covered like a robe in shame!
Thus clothing plays an integral part in the psalmist’s presentation of the
shaming pattern in Psalm 109. Through clothing, the psalmist calls for a
change in his enemies’ appearance, as part of their punishment, as part of
their disgrace.®®' The psalmist also plays on the talionic response of

matching language to underline his “shame for shame” logic. Thus:
“clothed” (¥2%; Mow) for “clothed” (w257 WLy Ps 109:18,29).:

In Psalm 71, clothing serves as an expression for a shame-inducing
punishment only. After beginning the psalm with the petition of v 1b, “let
me never be put to shame” (D:?iﬂ% nr.ji;g;-'&zg), the psalmist's punishment for

those who “seek his ruin” is to “clothe” them in disgrace:

Ps71:13 May my adversaries be put to shame, -gin] 3ot 15;7 s
finished; may they be wrapped (with) 501 e Tyt
reproach and disgrace, those who bl 1~P:D

seek my hurt.

31“Small wonder that in confrontation with the adversaries the suppliant intimates again that
they are doing damage by magic: they curse (v 28a), an they are to “wear” their own wicked
machinations (v 29).” Gerstenberger, Psalms, 2:261.

32 See also 40:13-16, itis &M12 for &12. The psalmist recounts the enemies’ “shaming” (v 16)
and the punishment response is that they are “frustrated and disgraced” and that they “fall
back in shame.” Psalm 15 also uses the anti-talion imagery, by highlighting the ideal of
honour as well as the behaviours that are its antithesis. Here the person who may “sojourn”
on YHWH'’s mountain in vs 1 is not only one who “does what is right” (v 2) but who does not
“take up a taunt (712777) toward his neighbour” (v 3).
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In 89:46, clothing also expresses a shame-inducing punishment, to

describe the loss of honour incurred by a military defeat (cf. Isa 23:9; Nah

3:10; Lam 1:8):

Ps 89:46 You have cut short the days of his qu%;_g T REE
youth; you have covered him with :n%@ e 15y
shame. | ooy

As Tate argues, “the highest of the kings of the earth in the divine scheme of
things (v 28) has not been sustained in battle and has been thrown down to
the dirt (v 45).”** The shame incurred is due to the extreme shift from

superior to inferior status. Crucially, it is still conveyed through outward

appearance: YHWH has “covered” (1Y) the fallen ruler “with shame” (1
13).39

In a similarly royal framework, the shaming pattern of crime and
punishment is evident in Psalm 132:18. Psalm 132 is a messianic hymn with
strong affinities to the Davidic tradition.*®* In it the psalmist juxtaposes the
superiority of a Davidic king and the inferiority of his enemies by using

clothing imagery:

Ps 132:18 His enemies | will o3 L‘f’;bkﬁ TR
clothe with shame, 1! 7R 1509

but on him his crown will shine.”

33 Tate, Psalms 51-100, 428.
3% Accordingly, for honour gained by military victory, see Exod 14:4, 17-18; 2 Kgs 14:10.
%% Thijs Booij, “Psalms 120-136: Songs for a Great Festival,” Bib 91 (2010): 241-55.
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This contrastive set of clothing metaphors, as Hossfeld and Zenger argue,
“underscore the powerful exercise of office by the restored Davidic
kingship, while enemies are clothed (by YHWH!) with shame and
disempowerment, on the head of the Davidic king the glowing royal diadem
will shine.”**¢ The order of these contrasting metaphors is also pertinent; it
reveals the psalmist’'s awareness of the shaming pattern’s causal structure, as
it manifests in ancient Near Eastern law. Just as a shamed victim's restoration
into society depends on the shame-inducing punishment of a criminal
counterpart, here in the psalm it is only after the enemies are clothed in
shame that the kingship is restored.

Also significant is how other attestations of the phrase “I will clothe”
present YHWH as the clothier and relate his act of clothing to that of

inducing either shame or honour. In Isaiah, for instance, YHWH announces,

“I will clothe (u*:ﬁx) the heavens with blackness and make sackcloth their
covering” (20102 2w P, Is 50: 3). In Ezekiel, the phrase appears as part of
a scene in which YHWH elevates the status of Jerusalem from a discarded
savage to wife and consort. Crucially, the change in her status is
synonymous with a change in appearance: “l clothed you also with
embroidered cloth and shod you with fine leather. | wrapped you in fine
linen and covered you with silk” (Ezek 16:10). In Psalm 132, he announces “I|

will clothe” the priests of the restored Davidic kingdom “with salvation (2"

3¢ Hossfeld and Zenger, Psalms 3, 466.
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25N 7735%; 132:16). Thus the God who clothes even the heavens is the
one to whom the psalmist calls to restore his powerful enemies to their
place.

The psalmist also uses clothing to depict his own shameful status, as a
consequence of his enemies’ crimes. In Psalm 69:8, for example, the
psalmist blames his fidelity to YHWH as the reason for his social humiliation
and depicts his shameful state as a form of covering:

Ps 69:8 For itis for your sake that  have 112717 "Ny 275872

taken reproach, that disgrace has "D nj;‘;; nne3
covered my face.

‘e

When used in relation to a person, 22 conveys issues with social status and
shame-inducing actions. Itis the word often used to describe covering
nakedness, such as when Shem and Japheth cover Noah (Gen 9:23).%*" It is
also a key word for shifts in the social standing of women, whether
downward, as when Tamar covers her face to portray herself as a prostitute
(Gen 38:14, 15; cf. Gen 24:65), or upward, as when Israel, depicted as a
women, is covered in silk (Ezek 16:10). 22 is also used to describe when
leprous disease “covers all the skin” (Lev 13:12,13), and it is often placed in
conjunction with wearing sackcloth, shaving one’s head, and bearing shame

(7Y12) on the face.**® Finally, it is often paired with dishonour, being put to

337 Cf. 1sa 58:7; Ezek 16:8; 18:7; Hos 2:9.

338 Cf. Ezek 7:18; 12:6, 12;1 Kgs 1:1; 2 Kgs 19:1-2; Isa 31:1; Obad 10; Jonah 3:6, 8.
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shame, and bearing reproach.* In Psalm 69, o> falls in line with these
examples; the psalmist uses it to express the change in outward appearance

that induces a shameful state.

CARRYING OUT THE PUNISHMENT PUBLICLY
The psalmist draws upon the public punishment attribute of the shaming
pattern through his use of eye-related imagery and depictions of being
“seen.” To be sure, the connection between shame and the public
observation of punishment is not unique to the Psalter. As Lemos has
shown, the book of Ezekiel is full of references to the punishment of
Jerusalem being “performed before the eyes of others.”** The psalmist
does something unique with his eye imagery, however, in that he uses it to
depict the whole experience of the shaming pattern, for himself and for his
enemies.

In Psalm 35, the psalmist depicts his tormenters as not only rejoicing

over him but also “winking the eye":

Ps 35:19 Let not my enemies rejoice RY 2N "5y oN
over me wrongfully, or those TSR Déﬂr NI

who hate me without cause
wink the eye.

Kotzé argues that “winking the eye” refers to pressing together the eyes and

339 Cf. Jer 3:25; Jer 51:15; Isa 59:6; Mic 7:10.

3026k 16:27, 52, 54, 61, 63; 20:41, 44; 36:21-23. Lemos, "Shame and Mutilation of
Enemies,” 239-40.
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hence to glaring or gazing at the psalmist.*"' He also argues that the
alternative meaning of the verb ¥72 as “stinging” in Semitic languages
suggests that “the ‘gazing’ referred to was understood as a biting or
stinging” and that this should be connected to ancient Near Eastern beliefs
concerning the “evil eye.”**? Whether this gaze is the “evil eye” or not, a gaze
which stings is an understandable expression in a legal culture where a
person’s loss of status is a painful — even stinging — public experience.

The enemies’ eyes in Psalm 17 also serve as the focus of their shame-
inducing crime. In this instance instead of winking the eye, these enemies

set their eyes to pitch the psalmist to the ground:3®

Ps 17:10 They close their hearts with fat;*** ko 173_3‘? a25n
with their mouths they speak with :mg;; M2 1;313
pride. S

Ps17:11 They have run me down, now they  *31220 QY 7N
have surrounded me they set their mmf;':' D},_-_p;'ﬂ;;
eyes to pitch me to the ground.*® 7N mm&

31 Zacharias Kotzé, “QRS YN as Conceptual Metaphor for the Evil Eye in Psalm 35,19," in
Metaphors in the Psalms, ed. Pierre van Hecke and Antje Labahn, BETL 231 (Leuven: Peeters,
2010), 135-39.

32 Kotzé, " QRS YN as Conceptual Metaphor,” 136.

33 See Régine Hunziker-Rodewald, “Ne me quitte plus des yeux!" A propos du langage
figuratif en Psaume 17,8.” Revue d’Histoire et de Philosophie Religieuses 89 (2009): 129-46.

***For 10a | follow BHS in emending 1712 1?3;‘7?'[ (they have closed their fat) to 1712 VD;%‘
DZ?U (they have closed their hearts with fat). Following Basson, Craigie, Tate, and Kwakkel,
both expressions convey the enemies’ rebellious behaviour. Craigie and Tate actually
translate the phrase as such: “They have become rebellious.” Alec Basson, " Hide Me in the
Shadow of Your Wings™: An Image-Schematic Notion in Psalm 17:8b,JSem 14 (2005): 99;
Kwakkel, According to My Righteousness, 70.

35 11ais difficult. Following the Cairo Geniza, Targum, LXX and the Syriac, the initial word in
the MT is to be read as "31X whereas the third word is likely to be read as "371220
(“surround me"). Then with the Syriac, mm% (to stretch out) is read with a 1cs suffix,
rendering it “to pitch me.” See Craigie and Tate, Psalms 1-50, 161; Basson, “Hide Me in the
Shadow of Your Wings',” 99; Kwakkel, According to My Righteousness, 70.
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Even more provocative are the psalmist’s depictions of the eyes of
YHWH. The psalmist uses YHWH's gaze to convey his own despair in
realizing that YHWH observes the psalmist's mistreatment in the public
arena along with his community. More to the point, YHWH knows the
psalmist is innocent, yet continues to look on with everyone else. In Psalm
35, for example, the psalmist accuses YHWH of taking part in his own
wrongful public humiliation by doing nothing to avert the crimes taking
place. He does this first by asking, “"How long will you look on?” (7N77 152

"JIR; v 17), then stating emphatically:

Ps 35:22 You have seen, YHWH; be not c:jj_gg—zjlzg T IR
silent! YHWH, be not far from £ 30 PUTE_17§ 39N
me! ' ‘ S

The psalmist also depicts YHWH as an observer of his enemies’ shame-

inducing crimes in Psalm 17, as he exclaims,

Ps17:2 From your presence let my N3 "02Un 3!;;5;;
vindication come! Let your 10 I -[uu

eyes behold the right!

The psalmist then pleads for YHWH to guard him from these enemies as he
would “the apple” of his “eye” (Ps 17:8-9).3* In both examples, the psalmist
depicts YHWH as a complicit observer who witnesses the psalmist’s loss of
status by virtue of his enemies’ treatment. In fact, in Psalm 35:22, the

psalmist associates YHWH's behaviour with the rejection and distance that

**Lit. "Guard me as little one of (the) daughter of (the) eye” (]"¥ N2 11X *37Y)
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characterize being shamed; he pleads for YHWH to “be not silent” and “be
not far.”*"’
The psalmist also uses eye imagery to call for the shaming of his

enemies. In the last verse of Psalm 17, for example, he uses an eye-related

image to describe a hopeful future, when his honour is restored. He

declares to YHWH, “I shall behold your face in righteousness” (739 i
P83 "I8; v 15). The psalmist depicts a time beyond his present shamed
status, when he will be so exalted above his enemies that he sees the face of
YHWH. As with the previous psalms, his awareness of the shaming pattern’s
causal structure is evident; before this final depiction of himself gazing at

YHWH in a restored state of honour, one finds the language of v 13:

Ps17:13 Arise, YHWH! Confront him, IR RTR ﬂjﬂ’_ P
subdue him! Deliver my soul from nm%a ik lety]
the wicked by your sword 27 LY vah]

It is only after YHWH rises against the psalmist’'s enemies, confronts them
face to face, and — most crucially — subdues them, that the psalmist can
proclaim his own restored position. This suggests that a final state of
restored honour — with eyes looking up — would be impossible without
YHWH'’s shame-inducing intervention. Psalm 40:13 reiterates this, using eye

imagery to do it:

%7 But also see Brian Doyle, “Where Is God When You Need Him Most? The Divine Metaphor
of Absence and Presence as a Binding Element in the Composition of the Book of Psalms,” in
Composition of the Book of Psalms, ed. Erich Zenger, BETL 238 (Leuven/Paris: Peeters, 2010),
377-90; Kathrin Liess, “Von der Gottesferne zur Gottesnahe@: Zur Todes- und
Lebensmetaphorik in den Psalmen,” in Metaphors in the Psalms, ed. Pierre van Hecke and

Antje Labahn, BETL 231 (Leuven: Peeters, 2010),167-95.
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Ps 40:13 For evils have PRIy Nif | ’L/‘J'DDN "D
encompassed me NIY T 5on
beyond number; my iniquities njgjeJﬂm‘jbﬂ—ngjj
have overtaken me, ,m,mh I'H'IJWD TWDBD:

and | can no longer look up;**® cogmry emon

they are more than the hairs of
my head; my heart fails me.

Kraus' translation of “I can no longer look up” captures the spirit of the
psalmist’s intent in depicting himself as an outcast from society and provides
a strong contrast to the restored figure in Psalm 17.3*’ Rather than his eyes
being lifted skyward, they are here unable to look beyond the ground.

Eyes are the vehicle for punishment in Psalm 18:28 as well:

Ps 18:28 For you deliver .‘J’j&‘m JUTor AONTTD
an afflicted people, SN\ rio B etiam Wathtie

but exalting eyes you bring low.**

Form-critically, this psalm is a royal victory hymn, “a testimony about the
deity cast in the third person which emphasizes the deliverance and

eminence he has conferred on his king.”*" In this context, the implications of

#8Kraus, Psalms 1-59, 422; v 13 begins either the complaint part of this psalm or the so-
called Psalm 40B for those scholars who argue these two halves were once separate
compositions. In either case the shift is regarded as abrupt and for those who see this psalm
as two prayers, the "2 which heads this descriptive complaint is a redactional insertion meant
to bring the two original psalms together. But | agree with Criisemann that “it is impossible to
understand [40A] without 40B.” His reasoning aligns with Gerstenerger’s that Psalm 40 is “a
true, but more complete, example of the genre complaint of the individual, the thrust of
which is petition for one who is suffering or who is outcast from society.” Frank Criisemann,
Studien zur formgeschichte von hymnus und danklied in Israel, WMANT 32 (Neukirchen:
Neukirchener, 1969), 262; Gerstenberger, Psalms, 1:173.

349 Kraus, Psalms 1-59, 422.

30 Cf. 2 Sam 22:28: “You save a humble people, but your eyes are on the haughty to bring
them down.”

%1 J Kenneth Kuntz, “Psalm 18: A Rhetorical-Critical Analysis,” JSOT 26 (1983): 3.
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bringing down the eyes of haughty enemies is in direct contrast to the
exaltation of the king as “head of the nations” (Q¥ 271 &‘Rﬁ‘?, v 44). In the

final verses of this psalm the shamed enemies and an exalted king are all

presented under the moniker of justice having been achieved. The enemies

with haughty eyes are now cast out “like the mire of the streets”:**

Ps 18:47 the God who gave me "5 ninRy o oxim
vengeance and subdued $O0MR 2UAY T2
peoples under me, . ) o

Ps 18:48 who delivered me ’J’ND ’m‘m:
from my enemies; TR MRTAAN
yes, you exalted me above ;ﬂ;f?ﬂgg D?Jﬂ NI

those who rose against me; you
rescued me from the man of
violence.

Once superior enemies are subdued into inferior positions. The imagery of
their eyes looking down depicts this shift in superior/inferior relations
between the king, the God who restored him, and the enemies they now
share.

Finally, the psalmist also conveys the implications of shame-inducing
punishments through depictions of his own directional gaze. The last verse
of Psalm 54, for example, ends with an image of the psalmist looking on his

enemies in triumph:

%2 This phrase is only ever associated with being shamed in the Bible. See 2 Sam 22:43 and
especially Mic 7:10: “Then my enemy will see, and shame will cover her who said to me,
‘Where is YHWH your God?" My eyes will look upon her; now she will be trampled down like
the mire of the streets.”
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Ps 54:9 For he has delivered me from ’J_;?”;’n njg-bzn "D
every trouble, and my eye has £ DN "37R21

looked at my enemies.

The crime the psalmist accuses his enemies of committing in v 5¢ affirms his
desire for their punishment to bring on their shame. These enemies “have
not put God before them” (27335 27io8 & N5) - clearly an act of
insubordination on their part. As Tate puts it, “Yahweh does not have his
proper place with these people.”*** Accordingly, the psalmist depicts them
as "ruthless” (27$"7Y) characters whom YHWH must stop for the sake of his
name (54:3). Again, the order of events follow the causal logic of the

shaming pattern:

Ps 54:7 He will return the evil to my 57105 van oot
enemies; Falylar iyl :[nrgx:
with your truth put an end to
them.

Ps 54:8 With a freewill offering | will 'LH‘;‘H'I:TN m27i2
sacrifice to you; | will give thanks iy jfgw nj_jzs
to your name, YHWH, for it is + 2™
good. |

Ps 54:9 For he has delivered me from ”Jf?’3".f ﬂjg‘%;?; 2
every trouble, my eye has looked 2770 TONT gk St

in triumph on my enemies.

The psalmist depicts himself as gazing triumphantly upon his enemies, but it
is also evident that the psalmist knows that this victorious end is only
possible within a certain order of events: His enemies’s tyranny is first
dispelled with “truth” (v 7). He then acknowledges the right inferior/superior

relationship between himself and YHWH, giving thanks to the very name (or

¥3Tate, Psalms 51-100, 48.
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honour) which YHWH was implored to protect in the beginning of the psalm
(v 8). Finally, the psalmist makes the causative statement that it is because
("3) YHWH has delivered him that he can triumphantly look on his enemies,
having regained his right place (v 9).

To summarize, the psalmist uses the attributes of the shaming pattern
to depict his enemies as perpetrators of shame-inducing crimes. The next
part turns to the shaming pattern in relation to slander specifically, as both
the palmist and the legal material show particular concern for the
implication of this crime on its victims. It seems for both the psalmist and his
surrounding legal culture, the shame-inducing act of slandering another

demanded a swift and equally shame-inducing response.

PART TWO: THOSE WHO SEEK MY RUIN:
SLANDER AND THE SHAMING PATTERN

For the sake of defining terms, slander is a type of false accusation in which
the accuser’s specific intent is to sabotage another’s social standing by
accusing him or her of a shameful act. Ancient Near Eastern laws do not
typically use a specific word for “slander” to delineate it from other kinds of
false accusation, but they still offer various kinds of evidence when this
specific crime appears to be the primary concern at hand. Westbrook
argues that the judges in Old Babylonian trial records likely mean

“slanderers” when they designate criminals as those who bring a claim
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“without knowing.”*** He reasons that the phrase captures the irresponsible
aspects of a slanderer accusing another “without good grounds” (CT 45

18:14-16).%*° Frymer-Kensky takes a similar approach to LH 127 and 132:

LH 127 If a man causes a finger to be pointed in accusation
against an ugbabtu or against a man’s wife but cannot
bring proof, they will flog that man before the judges
and they will shave off half of his hair.

LH 132 If a man’s wife should have a finger pointed against her
in accusation involving another male, although she has

not been seized lying with another male, she will submit
to the divine River Ordeal for her husband.**

Frymer-Kensky argues that the phrase “the finger is pointed” specifies the
explicitly public element of the accusations and thus the related issue of
being publicly shamed if unable to prove one’s innocence.*’ Finkelstein
affirms this reading, arguing that “the pointed finger” was a gesture
signalling when a woman was accused of adultery, which in an ancient Near
Eastern context would bring shame on the wife as well as her husband.*® To
falsely accuse a woman of adultery is therefore slander because of the social
ramifications of the accusation. The Middle Assyrian Laws, for example,

demonstrate the social havoc these kinds of accusations would cause.>*’

4 Westbrook, “Old Babylonian Period,” 423.
33Cf. pp. 118-20, 153-55. Westbrook, “Old Babylonian Period,” 423.
3¢ Cf. 118-29, 153-55. Roth, Law Collections, 105-6

%7 Frymer-Kensky, “The Strange Case,” 17, n 11. Roth, Law Collections, 105; Samuel A.
Jackson, A Comparison of Ancient Near Eastern Law Collections Prior to the First Millennium
Bc (Piscataway: Gorgias, 2008), 227.

338 J. J. Finkelstein, “Sex Offenses in Sumerian Laws,” JAOS 86 (1966): 366-69; Raymond
Westbrook, “Adultery in Ancient Near Eastern Law,” RB 97 (1990): 570-76.

%% One has to point out, though, that stating “Everyone has sex with your wife” (MAL 18) or
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MAL 18 If a man says to his comrade, either in private or in a public
quarrel, "Everyone has sex with your wife,” and further, I
can prove the charges,” but he is unable to prove the
charges an does not prove the charges, they will strike that
man 40 blows with rods; he will perform the king's service
for one full month; they will cut off his hair; moreover, he
will pay 3,600 shekels of lead.**°

MAL 19 If a man furtively spreads rumours about his comrade,
saying, "Everyone sodomizes him,” or in a quarrel in public
says to him, "Everyone sodomizes you,” and further, “I can
prove the charges against you,” but he is unable to prove
the charges and does not prove the charges, they will strike
that man 50 blows with rods; he will perform the king's
service for one full month; they will cut off his hair;
moreover, he will pay 3,600 shekels of lead.*’

A difference to note in these two laws is the qualification each makes
concerning the setting of the crime. For an accusation concerning a wife, it
is criminal if said either publicly or privately; but when it is concerning a
man, there is no mention of the private arena. The difference is that, the
husband makes up part of the public arena in relation to the wife because
his knowledge of her adultery is as damaging to her reputation as a wider
audience knowing. For the man, this does not appear to be the case; the
accusation must be furtively spread or said in public to constitute a threat to

the man'’s honour.

"Everyone sodomizes him” (MAL 19) would likely wreak some form of social-havoc in any
context. Jackson, A Comparison, 228; Sophie LaFont, "Middle Assyrian Period,” 556.

30Roth, Law Collections, 159.

%1 Roth, Law Collections, 159; Jackson, A Comparison, 228; Sophie LaFont, “Middle Assyrian
Period,” 556.
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The Late Bronze Age material out of Anatolia and the Levant presents
a picture of the slanderer in different terms. From Alalakh, the litigation
document AT 11 concerns the disposition of property after a person’s death.
It appears in this case that the stakes are quite high, given that the accused
is none other than Yarim-Lim, ruler of Alalakh following his father’s death.
The accusation, brought by his own sister, is that her father “had assigned
the town under dispute as a share to her (and not him).”*? Yarim-Lim is able
to prove that his sister had brought the claim with malicious intent, given
that had she succeeded he would have been stripped of the town and
thereby stripped of the particular status associated with his claim on it.*¢?
Slander is also a clear concern in a Ugaritic text which records the accused
party’s outburst that the real crime at hand is their having been accused in
the presence of a king (EA 252:14; 286:6).%%

With regard to the Pentateuch, scholars argue that the primary
concern in Deuteronomy 22:13-17 is also slander. This is so widely accepted
that the text, though never using the typical words for slander (7727; 5;@

5’:17), is commonly referred to as “the case of the slandered bride":*°

*2|gnacio M. Rowe, “Alalakh, Ugarit, and Canaan,” in AHANEL, ed. Raymond Westbrook, vol.
1, HOS 72 (Leiden: Brill, 2003), 700.

%3 For her punishment, see p. 120. Rowe, “Alalakh, Ugarit, and Canaan,” 697, 699.
%*Rowe, “Alalakh, Ugarit, and Canaan,” 740.

%3 Bruce Wells, “Sex, Lies, and Virginal Rape: The Slandered Bride and False Accusation in
Deuteronomy,” JBL 124 (2005): 41; William W. Hallo, “The Slandered Bride,” in Festschrift
Leo Oppenheim, June 7, 1964 (Chicago: Oriental Institute of the University of Chicago,
1964), 101-2; Tikva Frymer-Kensky, "Virginity in the Bible.” JSOT 262 (1998): 79, 95; Cynthia
Edenburg, “Ideclogy and Social Context of the Deuteronomic Women's Sex Laws (Deut
22:13-29)." JBL 128 (2009): 43-60.
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Deut 22:13  If any man takes a wife and goes in YR WR MR
to her and then hates her NI ﬂ’ﬁx N27

Deut22:14 and accuses her of misconduct D’W:'l ﬁi? 5 ;75 ogn
and brings a bad name upon her, 17_’3:;{1 v oy n’L‘" N3
saying, "l took this woman, and ’ﬂf‘lPL/‘ ‘n;{m AENTTIN
when | came near her, | did not ﬂmxﬁfg—xh ﬂ’%& 27PN)
find in her evidence of virginity,” st le ol

Deut22:15 then the father of the young MENY 03T AN 1R
woman and her mother will take gk ’7121: R w3
and bring out the evidence of her :ngn e P ‘7&
virginity to the elders of the city in
the gate.

Deut22:16 And the father of the young 27~ 5& Q23T CAR TN
woman will say to the elders, w*};«g? "AN3 N2
gave my daughter to this man to $ NI nwxb M
marry, and he hates her; T T

Deut 22:17 and behold, he has accused her ofD”ﬁ:'l % 5AJ ow NI
misconduct, saying, 'l did not find '{ﬂ:‘j TINEMDT xL! 1;‘3&‘7
in your daughter evidence of N3 ﬂ‘jmz nﬁm Qﬂ‘jmz

lll

virginity.” And yet this is the a;:‘; TIWJWTI oy
evidence of my daughter’s $p 3

virginity.” And they will spread the
cloak before the elders of the city.

Wells and others have pointed to the phrase "makes up charges against her
and defames her” as the author’s signal that the issue at stake here is
slander; the bride is said to be defamed as a result of the accusation.®*
Levinson argues that the accusation, “l found that she was not a virgin,” is
clearly slanderous when read within its socio-cultural setting, given the
shameful ramifications it would bring not only for the bride but her entire

family.’

%¢\Wells, “Sex, Lies, and Virginal Rape,” 41; Hallo, “The Slandered Bride,” 101-2; Frymer-
Kensky, “Virginity in the Bible,” 79, 95.

%7 Levinson also suggests that in this case slander could have served a financial purpose for
the husband given that, if he were to merely request a divorce on the grounds of being
displeased with his bride, the divorce would be granted but with the caveat that the man
provide financial support (Deut 24:1): “In contrast, the slander, 'l found that she was not a
virgin," would entail the refund of the bride-price and payment of a penalty for breach of
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Wells argues that the case of the slandered bride in Deuteronomy
reflects a talionic logic, his reason being that “the punishments are a
remarkable mirror image of the man'’s original intentions.”**® This talionic
logic specifically manifests in a “shame for shame” pattern, evident in the
penalty issued to the husband in the event that the parents can exonerate

their daughter:

Deut 22:18 Then the elders of that city will take RTITE0 R mp‘gj

the man and whip him, $iNR 127 wRTTIN
Deut 22:19 and they will fine him a hundred noD N AR
shekels of silver and give them to the nj_un ’J;:g‘? HJIj;]
father of the young woman, because yj o }g’ﬂgﬁn o)
he has brought a bad name upon a 7;.(%%” eletle il ‘7_7
virgin of Israel. And she will be his A‘-m:;.w :W-’HI%‘T'{;T
wife. He may not divorce her all his ﬂﬂ%&ﬁ Zﬂmq—xg
days. T :{’;;:-5;
Deut 22:20 But if the thing is true, that evidence ﬂ’ﬂ DANTON?
of virginity was not found in the q;«:gp;-g% M 12T
young woman, ;jggb aﬁ?m;
Deut 22:21 then they will bring out the young TUITTON NS
woman to the door of her father's C[*ﬁ,;;{‘ﬂ’; mj;—%g
house, and the men of her city will 7y BN mL,sPTQﬁ

stone her to death with stones, mpiy—3 ok Boana-
because she has done an ﬁi:?%@&ﬁ@’ﬂh%:ﬁ

outrageous thing in Israel by Ampa TtAR 2
whoring in her father's house. So you - D'[:'IISFJ e

will purge the evil from your midst.

contract.” Bernard M. Levinson, “Deuteronomy,” in The New Oxford Annotated Bible, NRSV
with Apocrypha, ed. Michael David Coogan et al. (Oxford: Oxford University Press, 2007),
416-17. Scholars are not agreed on the precise details of what “evidence” would condemn or
exonerate the bride from such a slanderous claim. The longest held view is that the case
revolves around "bloodstained sheets” that would result from a ruptured hymen. These
would serve as a sign of the bride’s virginity, something the husband would claim he did not
find. But, as Levinson rightly points out, there is little evidence to support the assumptions
that intercourse would cause a hymen to rupture so greatly that there would be blood on the
bedsheets or that it would be held up in public display as evidence.; Eugene H Merrill,
Deuteronomy, NAC (Nashville: Broadman and Holman, 1994), 302-3; T Frymer-Kensky,
“Virginity in the Bible,” 79-80, 93.

*8\Wells, “Sex, Lies, and Virginal Rape,” 62.
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One may rightly question how this punishment alludes to a talionic logic.
After all, if the husband had been successful the bride would die by stoning,
whereas he endures a non-lethal flogging coupled with a fine.*** Wells,
however, has argued that the character of talion is evident in the sense that
“the same three penalties — humiliation, money, and divorce — that the lying
husband intended to inflict on the other party turn up in the punishments
that he suffers as a false accuser.”*”? If one attends to the features of the
shaming pattern, along with a few cultural details, this appears to be
tenable. First, there is the matter of humiliation. As Wells explains, the
stoning of the bride is not the only punishment she would have endured.
Recall the shame-inducing actions covered earlier with regard to a wife
found guilty of adultery: a husband might send her away, but not before
possibly stripping her naked, mutilating her face, or shaving her genitalia.

Had the husband in this passage succeeded in his aims,

it is likely that he would have been able to inflict one of these shaming
actions upon her. This would have humiliated not only his former wife but
also her family, and in particular her father, who had allowed her virginity
to be violated while she was under his supervision.*”’

Thus, in place of his wife and her father being publicly humiliated, the

husband is subject to humiliation in the form of public flogging.

39| evinson, “Deuteronomy,” 417.
70Wells, “Sex, Lies, and Virginal Rape,” 62.
¥1Cf. p. 114-16. Wells, “Sex, Lies, and Virginal Rape,” 62.
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Then there is the matter of money and the denial of divorce. The
financial penalty of one hundred shekels of silver is “the exact amount the
man would have received if his charges had been believed.”*? With regard
to divorce, one must keep in mind that the man'’s actions would have forced
the bride's father to care for a shamed daughter indefinitely. To punish the
denial of divorce, then, means that the husband experiences the same; he
must “bring her back into his household and be permanently responsible for
her support.”*’3
Wells is right that talionic logic informs the punishments in the

Deuteronomy case, but the attributes of the shaming pattern also play a
major role in the identification and execution of those punishments. The
concern to publicly punish, for example, is apparent in the father's public
recounting of the scandalous charges against his daughter (vv 16-17).
Matthews, in fact, suggests that the father's statement could be understood
as putting the husband’s wrong on display to all, through a “shaming
speech” about his behaviour.”* Then there is the fact that he will be publicly
flogged. This punishment, as mentioned previously,*’* entails two of the
shaming pattern’s features: public punishment and a concern to change the
appearance of the criminal, so that the surrounding community is cued to

change its perception of him. In addition to being publicly shamed with

¥2\Wells, “Sex, Lies, and Virginal Rape,” 63.
3\Wells, “Sex, Lies, and Virginal Rape,” 63.
¥ Matthews, “Honor and Shame in Gender-Related Legal Situations,” 111-12.

3See p. 120-23.
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speech, the slanderer’s appearance will change both temporarily (in his near
naked state for flogging) and permanently (from his resulting stripes).

The attributes of the shaming pattern also appear in the Old
Babylonian texts LH 127 and CT 45 18:14-16, both of which concern
slander. In LH 127, the man who slanders another’s wife is both flogged and
made to wear half-shorn hair, both punishments specifically meant to shame
their recipient.?® In CT 45 18:14-16, the punishment for making an
accusation "without knowing” is to change the appearance of the
perpetrator by boring a hole “through [the] nose.”*’ Finally, a broken tablet
from the Old Babylonian period records that the punishment for two women
who “gave false evidence” was that “...they touched their cheek with...they
tore off their headdresses.”*”® Though incomplete, the record is clear
enough that a change in appearance of these women is the aim.

MAL A 18-19 also attest to the features of the shaming pattern. Not
only do they call for the public punishment of striking with rods, but they
also publicly punish the perpetrators by having them live a life of penal
servitude for a month. They also call for a change in appearance, mandating

that the criminal’s hair be shaved.?””

76 See text in full on p. 147, cf. 121.
37 Cf. pp. 118-20, 146-48. Jackson, A Comparison, 227.

%8 Marten Stol, “Ein Prozessurkunde {iber Falsches Zeugnis,” in Marchands, Diplomates et
Empereurs, ed. Dominique Charpin and Francis Joanneés (Paris: ERC, 1985), 333-39.

¥9Full text on p. 148.Jackson, A Comparison, 228; LaFont, “Middle Assyrian Period,” 556.
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The Psalmist’s Call for Shame
Commentaries have long acknowledged that a major figure-type in the
Psalter is the slanderous enemy whose words bring misery to the psalmist.
They tend, however, to focus solely on the psalmist's subjective experience
of slander as a cruel act. Keel, for example, highlights the psalmist's
tendency to describe the slanderous enemy as a “massive and
overwhelming multitude,” arguing that this is his way of magnifying his
alienated existence as a result of his enemy’s cruelty.*®® In a related
argument, Seidel and Bovati have reasoned that the psalmist highlights the
small number or even total absence of his defenders when he describes
himself as overwhelmed by a slanderous majority. Such a contrasting picture
“gives a better understanding of the repeated mention of the isolation and
loneliness of the supplicant in the lamentation psalms.”3®’

The question is whether the psalmist regards slander as something
more than just as a cruel act. Does he actually see slander as a criminal act to
be punished in a way that is consistent with other shame-inducing crimes in
the history of ancient Near Eastern law? This appears to be the case in four
psalms (Pss 71; 101; 35; 109).

Consider, first, the following verses from Psalm 71:

¥0Keel, Feinde und Gottesleugner, 206-9; see also Hans Seidel, Das Erlebnis der Einsamkeit
im Alten Testament: Eine Untersuchung zum Menschenbild des Alten Testamentes. TArb 29.
(Berlin: Evangelische Verlagsanstalt, 1969), 181.

' Hans Seidel, Das Erlebnis der Einsamkeit im Alten Testament: Eine Untersuchung zum
Menschenbild des Alten Testamentes, TArb 29 (Berlin: Evangelische Verlagsanstalt, 1969),
21-39; Pietro Bovati, Re-Establishing Justice: Legal Terms, Concepts and Procedures in the
Hebrew Bible, trans. Michael J. Smith, JSSOTSup 105 (Sheffield: Sheffield Academic, 1994),
286.
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Ps71:10 For my enemies speak aAH 27N TTINTTD
concerning me; Sxiny ﬂ$;{ﬁ3 ’WDJ ,ij

those who watch for my life
consult together

Ps71:11 and say, “God has forsaken him; 121y D’;‘lb& =iaRS
pursue and seize him, for there miboni 1277
is none to deliver him.” ;Eﬂ;-_;;;_g .r):g-ﬂ.;\
Ps71:12 O God, be not far from me; 30 pmm%rs D’;‘,f%;ﬁ
O my God, make haste to help Snivgiy ’3.717.57(.7 ’ﬂﬁ&
me! o .
Ps71:13 May my accusers®®* be put to W3 "l 15;’, w3
shame and consumed; with nng;q 7T Wy
scorn and disgrace may they be ﬂngjmljzfj

covered who seek my ruin.

The first matter to address is how the psalmist depicts his enemies’
accusations as criminal. Bovati, following Fohrer and Wanke, argues that the
participle "30 (v 13) suggests that the psalmist intends for his enemies to be
understood in a strictly legal sense. The noun form of @&, in addition to its
attestation in military contexts, “is significant in the legal field” of meaning,
as it typically indicates an accusation in a judicial setting.*® When the form
shifts to MILY, as it does in Ezra 4:6, its meaning is a written accusation. More
crucially, the participle form in Psalm 71:13 is only attested elsewhere in a
legal sense — as are the other forms of the verb (Pss 38:21; 109:4, 20, 29). It
is clear, then, that the psalmist wishes to portray his enemies’ accusations as

a criminal act, using their distinctively legal labelling to do so.

%82 Bovati, Re-Establishing Justice, 297; Georg Fohrer, Das Buch Hiob, KAT 16 (Giitersloh:
Gutersloher Verlagshaus G. Mohn, 1963), 82-83.

332 Sam 19:23; Ps 109:6; Zech 3:1-2; Job 1:6-9, 12; 2:1-4, 6-7.
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The next matter to address is the punishment which the psalmist calls
for in response to his enemies’ accusations. Surprisingly, this does not
reflect the typically strict talionic sense that one finds with other scenarios
involving accusation. For instance, though these enemies have accused the
psalmist and even caused him harm in their actions, he gives no indication
of a concern to enact a “like for like” punishment with regard to that harm.
There is neither matching language nor even loosely matching methods of
crime and punishment. Instead, the psalmist emphatically calls for his
enemies be subject to a shame-inducing punishment, calling for a change in
their appearance to depict it. Rather than calling for YHWH to “seek their
harm” (7y7 ¥P2), the psalmist calls for YHWH to shame them by wrapping
them in reproach and disgrace (M2%21 1277 1E7). By naming a punishment
specifically meant to induce shame, the psalmist communicates the true
nature of his enemies’ crimes: slanderous accusations that caused his social
harm. The punishment is his only recourse to regain his lost status in his
community.*®
The slanderous enemies in Psalm 101 are also depicted as criminals. In

this case, the psalmist uses a shame-inducing punishment specifically in

order to demonstrate the king’s commitment to justice:

¥4 Tate, Psalms 51-100, 209; Mitchell Dahood, Psalms, AB 16-18 (Garden City, N.Y.:
Doubleday, 1965), 2.174.
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Ps 101:5 Whoever slanders his b liiylom) ”JC!H“/‘D
neighbour secretly | will Q7°0 723 D3N iR

destroy. Whoever has haughty ;553 85 408 225 ap
eyes and a spacious heart | will ' '

not endure.

Ps 101:6 | will look with favour on the VTIRTIANRID | Y
faithful in the land, that they j‘jn "mg n:v\z;b
may dwell with me; Rkl vl N1 ovm 9772

he who walks in the way that is
blameless will minister to me.

Ps 101:7 No one who practices deceit N2 2R :w’-x‘v
will dwell in my house; no one Ry RT T Ay
who utters lies will continue 7y -;;;H p:w-;&;
before my eyes.

Ps 101:8 Morning by morning IR D’W[D:b
| will destroy n’j;f;‘? Yj_ga-’yg,‘j-‘j;
all the wicked in the land, TN ﬂbgg-BD ﬂjﬂ’:‘ﬁ’;’p
cutting off all the evildoers
from the city of YHWH.

Kraus describes this psalm as “a king's vow of loyalty,” suggesting that the
purpose of v 5 is to present the ruler “as a judge of thoughts and
inclinations,” specifically of “secret sins.”*** The word “sin,” though, does not
capture the decidedly criminal nature of slander as conveyed in the
expression @2, which one finds in Deuteronomy, 2 Samuel, and Job as a
reference to hidden crime specifically.*®* There is also the matter of the
psalmist framing the slanderous behaviour inside the civic location of
“YHWH's city” in v 8, which as Fritz has shown is in itself a legally tinted

designation.®’ Finally there is the kings's declaration of his commitment to

385 Kraus, Psalms 60-150, 279.

¥ Deut 13:7; 27:15, 24; 2 Sam 12:12; Job 13:10; 31:27. See Bovati, Re-Establishing Justice,
274 n. 47.

%87 \Volkmar Fritz, The City in Ancient Israel. BS 29 (Sheffield : Sheffield Academic, 1995), 121-
35
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an honourable house (vv 6-8). He has sought to exclude those who are not
equally honourable.? These judicially framed promises are analogous to
the Nauri and Horemheb Decrees, in which the king disallows an official
access to the royal palace, forcing him to work as a cultivator outside.*®
Likewise with the psalmist’s king: no one who brings shame on the
administration will “"dwell” in his house. The psalmist therefore intertwines
the king's commitment to justice with the causal nature of the shaming
pattern in a hierarchical legal culture. For the psalmist it is clear that the
king's honour is synonymous with shaming those that slander and have
haughty eyes. They are the ones who threaten the social hierarchy. The
psalmist also understands that the longevity of the king's house depends on
the faithful and the blameless. They are the ones who maintain the social
hierarchy by bestowing honour where it is expected.

Psalm 35 has already been established as shame-oriented in its use of
eye imagery,*° but it also reveals the psalmist’s understanding of slander as
a criminal act. A legal context weaves through the entire psalm, with royal,

military overtones.””' As Craigie and Tate have argued, slander is evident in

38 Andrew Mein, “Psalm 101 and the Ethics of Kingship,” in Ethical and Unethical in the Old
Testament: God and Humans in Dialogue, ed. Katharine J. Dell. LHBOTS 528. (New York: T&T
Clark, 2010), 56-70.

389 Cf. p. 121-23. Jasnow, “Egypt: New Kingdom,” 342; Katary, Land Tenure in the Ramesside
Period, 186.

¥0See pp. 137-40.

¥1To hold those contexts together, Eaton was right to expand the legal setting of this psalm
beyond the substantive assumption of a simple courtroom and rather toward the
international machinations of a king under the threat of war from foreign enemies. J. H. Eaton,
Kingship and the Psalms, SBT 32 (London: SCM, 1976), 41-2.
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this psalm by virtue of what is creating the threat, namely, enemies “using as
an excuse for war certain purported violations of a treaty agreement.*”> One
gathers from the king's petition (vv 11-18) that the accusations of violating
the treaty are a slanderous lie by those who "hate [him] without cause”
(35:19). That the psalmist regards this slander as having shamed him is

apparent from his labelling it as such:

Ps 35:4 Let them be put to shame and WJ:??’,T Lepmy
dishonour who seek after my life! w:; wwpzn
Let them be turned back and AN AR 18°
disappointed who devise evil o ’NJﬁT’:Uﬂ
against me! R

Note that those who seek after his life are not to receive the same exact
treatment for punishment; the psalmist clearly strays from the characteristic
features of the talionic pattern. Rather, they are to be shamed and
dishonoured, punishments that point to the psalmist’s primary concern to
restore the king’s own honour, a concern only made necessary by a crime
that threatens it through shame.

A final example is Psalm 109, which Allen and others argue is setin a
“religious court;” as the psalmist depicts himself on trial before priestly
judges “as representatives of Yahweh.”*”* That his enemies are slanderers

and that slander is a crime is most evident in v 3, 6-12:

%92 Craigie and Tate, Psalms 1-50, 286-87.
3% Allen, Psalms 101-150, 100.



Ps 109:3

Ps 109:6

Ps 109:7

Ps 109:8

Ps 109:9

Ps 109:10

Ps 109:11

Ps109:12

They encircle me with
words of hate,
and attack me without cause.

Appoint a wicked man

against him;

let an accuser stand

at his right hand.

When he is tried, let him come
forth guilty; let his prayer be
counted as sin!

May his days be few;

may another take his office!
May his children be fatherless
and his wife a widow!

May his children wander about
and beg, seeking food far from
the ruins they inhabit!

May the creditor seize

all that he has;

may strangers plunder

the fruits of his toil!

Let there be none to extend
kindness to him, nor any to pity
his fatherless children!
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In vv 6-7, the psalmist describes his enemies’ plan to persecute him through

the courts. That the crime is specifically slanderous, is clear from the curses

that the enemies expect the verdict will bring upon the psalmist. In v 8, he

will be shamed by losing his status. In vv 9-10, the implications of his loss in

position reach his family. Finally, in vv 11-12, the social and economic

ramifications are described. It is clear from these examples that the psalmist

is aware of the threat that slander poses to its victim.
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CONCLUSION

As was the case with the talionic pattern, the psalmist’s use of features such
as change in appearance and public punishment to convey that his enemies
have criminally shamed him, has certain implications. Firstly, one must ask if
other biblical texts using this kind of imagery are also drawing on a shaming
pattern of crime and punishment. Job, for example, may be read as a
legally-informed text, given its constant references to change in
appearance, the observing other, manipulations of social status, and a God
who sees Job’s mistreatment but seemingly looks on.*” These are all
images in the psalms which draw upon a specific legal language of shame,
suggesting that this may also be the case with Job.

It is also worth highlighting how the psalmist seems to choose
language that is conspicuously legal to depict his enemies’ shame-inducing
crimes (e.g., Pss 71:13; 101:5). This is significant because it challenges the
idea that the psalms present an example of shame as it was inflicted
“informally by ordinary folk in the midst of everyday life.”*”® The psalmist's
depictions of shame in a legal tenor may be evidence of communities
enacting their own sanctioned and local law, depending on the social
context of the respective psalms.

The psalmist’s use of clothing in relation to shame also raises

questions about the underlying social symbolism of clothing in the biblical

% E.g., Job 12:3; 12:2; 16:10; 19:4-5.

395 Contra Bechtel, “Shame as a Sanction of Social Control,” 70.
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texts and the wider ancient Near East. Take for instance, the psalmist's
presentation of himself in sackcloth to demonstrate a humiliating change in
appearance. This was meant to invoke YHWH's help by showing how the
psalmist was aware of his own position in the YHWH-psalmist relationship.
The relationship between clothing and shame raises possibilities about texts
which mention clothing and how these depictions relate to legal-cultural
perceptions of the clothes-wearer.

Secondly, there is the matter of the psalmist using eye-related imagery
to indicate not only a person'’s status in an inferior/superior relationship, but
to present YHWH as one of the observing others when someone is
wrongfully shamed. The phrase that the psalmist uses in Psalm 35:22, “You
have seen, Lord,” with its implicit appeal for YHWH to intervene, also occurs
in Lamentations (1:9, 11, 20: 2:20; 3:50; 3:59), suggesting that we may also
be meant to read these occurrences as cases of a supplicant enduring a
shaming crime.

There are also implications for how scholarship on emotions in the
Bible attends to the psalmist’'s presentation of shame as a criminal and
sanctioned matter. On the one hand, scholars need to be diligentin
distinguishing the emotion of shame from that of guilt when reading these
psalms. This is because the psalmist has reflected what psychologists have
also established: these two emotions stimulate distinctly different fears. Guilt

is the emotion which arises when transgressing a prohibition or boundary
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that one has internalized or accepted as a given.*” For instance, one feels
guilty if, after attempting to sneak a home-made cappuccino into a theatre
that had a “no-drinks” policy, the drink spilt down the front of one's trousers.
The fear in that instance directly relates to a knowledge of the “no-drinks”
boundary; it is a fear of not only having been found out but maybe being
kicked out! Thus the fear which guilt stimulates is that of punishment.

The emotion of shame, however, relates not only to the failure to live
up to a community ideal but also regret for going against the ideal, which in
turn relates to a person’s acceptance in a community.*”” Staying with the
cappuccino scenario, shame is the feeling that would arise in the event that
the spilt drink led people to believe one had an “accident,” not a
cappuccino. The fear in that instance directly relates to knowledge of a
community ideal: that adults only use the toilet in the toilet. Shame does not
stimulate fear of punishment but of a community’s contempt — a fear that by
our actions, we “risk rejection and exclusion (or the unwanted attention

likely to foster such attitudes).”*”

%% June P. Tangney and Ronda L. Dearing, Shame and Guilt (New York: Guilford Press, 2002),
10-25.

%7 Julien A. Deonna, Raffaele Rodogno, and Fabrice Teroni, In Defense of Shame: The Faces
of an Emotion (Oxford; New York: Oxford University Press, 2012), 70; Janice Lindsay-Hartz,
Joseph de Rivera, and Michael Mascolo, “Differentiating Guilt and Shame and Their Effects
on Motivation,” in Self-Conscious Emotions: The Psychology of Shame, Guilt, Embarrassment,
and Pride, ed. June Price Tangnay and Kurt W. Fischer (New York: Guilford Press, 1995), 274-
300.

%% Deonna, Rodogno, and Teroni, In Defense of Shame, 63.
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Bechtel-Huber has noted the strong guilt-orientation that many
theologians exhibit in their understanding of shame in the psalms.*”” As a
result, they fail to make the distinction between feelings of shame, which are
intrinsically linked to the importance of communal belonging, and feelings
of guilt, which are intrinsically related to sin.**

In recent years, some scholars have made efforts to establish this
distinction in the psalms, by challenging the common interpretation that the
psalmist’s reflections on suffering signal that he feels guilt. Brueggemann
and Bellinger for example, argue that these reflections “cannot be contained
in a simple taxonomy of suffering as punishment for sin.”**" Lindstrém adds
that suffering may be understood “on grounds other than guilt.”**

This chapter adds a new dimension to these efforts in its suggestion
that the psalmist sees YHWH as an observer of the shame brought on by the

enemies’ crimes. The link between YHWH and the psalmist’s experience of

shame is a powerful connection to make, especially if we take into

39 Huber, “The Biblical Experience of Shame/shaming,” 203; Bechtel, “Shame as a Sanction
of Social Control,” 49; see also Avrahami, “BWSH in the Psalms,” 297 n.9.

4% Wilson, for instance, argues that the Hebrew terms reflecting the concept of shame “make
no attempt to distinguish undeserved shame from justified guilt.” Gerald H. Wilson, Psalms,
Volume 1 (Grand Rapids: Zondervan, 2014), 37. See also Cottrill, Language, Power, and
Identity, 70. The failure to make this distinction is largely a product of the Reformation
because it was then that the west shifted toward a “guilt-oriented” theology, emphasising
self-responsibility and the individual conscience as a guide for good behaviour. Gerhart Piers
and Milton B. Singer, Shame and Guilt: A Psychoanalytic and a Cultural Study (New York:
Norton, 1971), 1-6; Stiebert, “Shame and the Body,” 51-2; llona N. Rashkow, “Psychology and
the Hebrew Bible, Read through the Lenses of Freud and Lacan,” in Psychological
Hermeneutics for Biblical Themes and Text, ed. J. Harold Ellens (Bloomsbury, 2012), 235-56.

4" Walter Brueggemann and William H. Bellinger, Psalms, NCBC (New York: Cambridge
University Press, 2014), 302; see also Bellinger, Psalms: Reading and Studying the Book of
Praises. Peabody: Hendrickson Publishers, 1990.

2 Fredrik Lindstrém, Suffering and Sin: Interpretations of lllness in the Individual Complaint
Psalms (Almqvist and Wiksell, 1994), 341-43.
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consideration the specific fears that shame generates. As noted, shame is
not about fearing punishment; it is about fearing rejection. The psalmist's
fear of the latter is more comprehensive than has been assumed; he fears
the threat of his community’s rejection, but — crucially — he places YHWH at
the centre of that community. It is a provocative image with which to wrestle:
the one agent that is powerful enough to redeem the psalmist from shame
may also be participating in his shame by virtue of the distance and silence

he offers, alongside the rest of the community.
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CHAPTER 5: THE SEAT-OF-THE-CRIME PATTERN

Scholars have traditionally approached the psalmist's preoccupation with
harming his enemies’ mouths as part of a complex, metaphorical fantasy
conveying the hurtful nature of their speech. This chapter argues that the
psalmist is drawing specifically upon a seat-of-the-crime pattern, identifiable
throughout the history of ancient Near Eastern law for the crimes of contract
breaking and illegal cursing. The Seat of the Crime is a conceptual
understanding of the body which perceives a single body part as
responsible for and representative of certain criminal acts. Punishing the
seat of the crime is the practice of mutilating, inflicting pain upon, or even
removing that particular part of the body. As was the case with the shaming
pattern, seat-of-the-crime conveys a talionic logic at its root, but also
displays its own features, as it shifts from “eye for an eye” to “eye for eye-
motivated crime.” The most prominent feature is the pattern’s dependence
on a specific anthropological perception of the body, which is necessary in
order to see the punishment as “fitting” in the first place. The psalmist draws
upon this pattern to offer us his own legal understanding on the primacy of

1

keeping one's “word.”

INTRODUCTION
At this point it should be evident that the spoken word carried considerable

power in ancient Near Eastern legal culture, so spoken crimes were
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regarded as a severe threat to society and punished accordingly. As
discussed in Chapter Three, the spoken witness testimony held such
primacy in court proceedings that a false accusation for a capital crime was
treated as attempted murder. In Chapter Four, the manner in which people
spoke to each other was so central to maintaining social order that speaking
slanderously or with reproach was treated as an attempt to implode the
existing social hierarchy. This chapter addresses another manifestation of
the spoken word'’s power in legal culture: the contract-making procedures
that informed several realms of ancient Near Eastern life.

There is arguably no more ubiquitous symbol for a binding agreement
in contemporary culture than a signed contract. It is for this reason that the
current chapter unfolds in a different manner to those preceding. After all,
one must first convince a contemporary reader of what the mouth has to do
with contracts before attempting to prove that the psalmist's mouth-
focussed punishments draw on a pattern of justice for contractual crimes.
What follows will first establish the connection between contracts and the
mouth in ancient Near Eastern legal culture. The argument will then turn to
how that connection is related to the phenomenon of cursing and, finally,
will establish which Psalms display the same understanding of contracts and

cursing as that found in the legal material.
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PART ONE: SPEECH ACTS THAT BIND:
CONTRACTS AND CURSING IN ANCIENT NEAR EASTERN LEGAL CULTURE

There is solid evidence throughout the history of ancient Near Eastern law
that the contract was an oral transaction. Westbrook argues, in fact, that with
the exception of the very end of the first millennium, “written” contracts in
the ancient Near East did not have an autonomous role in creating legal
obligations.*®® The thousands of ancient Near Eastern written documents
called contracts are an “aide-mémoire” for actual agreements taking place

through speech acts, ceremonies, and oaths being pledged.*®

The Contract: An Oral Transaction

There are several ways these written documents make it evident that the
contract was defined and enforced by speech acts. To begin, they contain
explicit citations of speech acts taking place as part of the contract
proceedings. The Early Dynastic Lu-pa.d statue (ELTS 21), the earliest
contract on record, includes phrases such as "he said these words,” along
with “he gave payment,” as a record of what took place.*®> Old Assyrian
documents operate in a similar manner, in that they account for sales of real
estate and slaves with records of an oral statement followed by a payment

(TPK 1 157-60).%¢ From the material of Egypt’s Third Intermediate period,

4% Raymond Westbrook, “Introduction,” 13; Westbrook and Wells, Everyday Law in Biblical
Israel, 108.

% Claus Wilcke, “Early Dynastic and Sargonic Period,” in AHANEL, ed. Raymond Westbrook,
vol. 1, HOS 72 (Leiden: Brill, 2003), 165.

%5 Wilcke, “Early Dynastic and Sargonic Period,” '¢*

%3, Bayram and K. R. Veenhof, “Unpublished Kiiltepe Texts on Real Estate,” Jaarbericht Ex
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both P. Louvre E 7856 and 7852 document leases for land by beginning
with the statements such as “It is we who have said to you,” underscoring the
primacy of the oral agreement taking place.””” Demotic period contracts
continue in this vein, using “to say/speak’ (dd)" at the beginning of their
records.*®

No contract records survive from ancient Israel, nor does the Bible
contain contractual documents, but the Pentateuch refers to contractual
obligations and alludes to contractual themes in a manner that assumes
their oral nature.*” Deuteronomy 32's Song of Moses, for example,
incorporates a pivotal speech act into part of its suzerain-vassal treaty
structure.”’® Craigie has suggested that the contractual structure of the Song
of Moses helped it function as a witness to the covenant between YHWH

and his people, reminding them “of the implications of a breach of the

covenant” (cf. v 19, 21, 28).*"" The Song also clearly served to assure the

Oriente Lux 32 (1993): 89-100; K. Hecker, “Zur Beurkundung von kauf und verkauf im AA,”
WO 11 (1980): 64-75; Klaas R. Veenhof, “Old Assyrian Period,” 461.

7K. Donker van Heel, “Papyrus Louvre E 7856 Verso and Recto: Leasing Land in the Reign of
Taharka,” RAE 49 (1998): 91-102; idem, “Papyrus Louvre E 7852. A Land Lease Form the
Reign of Taharka,” RdE 48 (1997): 92; Richard Jasnow, “Egypt: Third Intermediate Period,”
810.

% Joseph Manning, “Demotic Law,” in AHANEL, ed. Raymond Westbrook, vol. 2, HOS 72
(Leiden: Brill, 2003), 824.

499 Frymer-Kensky, “Israel,” 1020-27. For Rothenbusch’s argument that the CC ‘s similarities to
extant legal sources was due to its originally oral nature, see Ralf Rothenbusch, Die
kasuistische Rechtssammlung im “Bundesbuch” (Ex 21,2-11.18-22,16), AOAT 259. Minster:
Ugarit-Verlag, 2000.

419 G. Ernest Wright, “The Lawsuit of God: A Form-Critical Study of Deuteronomy 32," in
Israel’s Prophetic Heritage: Festschrift James Muilenburg, ed. Bernhard W Anderson and
Walter J Harrelson (New York: Harper and Brothers, 1962), 40-43; Hans Jochen Boecker,
Redeformen des rechtslebens im Alten Testament, 2nd ed. WMANT 14 (Neukirchen:
Neukirchener, 1970).

“"Peter C. Craigie, The Book of Deuteronomy (Grand Rapids: Eerdmans, 1976), 374.
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people of their promises, as vv 36-43 remind them of YHWH's personal
commitment to the contract’s terms. Crucially, that assurance is
communicated through the citation of a speech act, in which YHWH says, “I
lift up my hand to heaven and say” (Deut 32:40).*"

The psalmist also conveys his assumption of the contract as an oral
transaction, citing speech acts or pointing to the mouth as pivotal to the
integrity of the covenant between YHWH and his people. In Psalm 89:35, for
example, the psalmist assumes the covenant’s spoken nature on the part of
YHWH by ascribing to him the words, “l will not profane my covenant and
not change what went forth from my lips.”*"* As for the mortal side of that
covenant, the psalmist also assumes a spoken act. This is evident in Psalm
50:16, in which YHWH asks the wicked what right they have to “carry my
covenant upon your mouth (7°5775y)."4"

A second form of evidence for a contract being an oral transaction in

the ancient Near East is the collection of directives they often contain. These

#12] should clarify here that the significance in this phrase for the purposes of this study is its
mention of YHWH's speech act. Though Seely has suggested that YHWH's lifted hand is
evidence of his making a divine oath, Strine has outlined numerous problems with
interpreting Deut 32:40 in this way. His most convincing point concerns all the other
functions the divine hand seems to serve in the surrounding text. In his words, “it is odd that
after using the hand to deal death and to heal that the next line changes it into a sign that
accompanies the speech-act of swearing, only for it to immediately return as a weapon in the
following line.” David Rolph Seely, “The Raised hand of God as an Oath Gesture,” in
Fortunate the Eyes that See: Festschrift David Noel Freedman, ed. Astrid B. Beck (Grand
Rapids: Eerdmans, 1995), 419; C. A. Strine, Sworn Enemies: The Divine Oath, the Book of
Ezekiel, and the Polemics of Exile, BZAW 436 (Berlin/Boston: de Gruyter, 2013), 75.

413 Frederick H. Cryer, Divination in Ancient Israel and Its Near Eastern Environment: A Socio-

Historical Investigation, JSOTSup 142 (Sheffield: Sheffield Academic, 1994), 315.

414 Theodor Seidl, “Who Stands behind the 000 in Psalm 50:16A? The Ethical Testimony of
Psalm 50:16-22," in Psalmody and Poetry in Old Testament Ethics, ed. Dirk J. Human,
LHBOTS 572 (New York: T&T Clark, 2012), 77.
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directives instruct the parties to say formulaic phrases aloud as key parts of
the contract proceedings. It appears that these phrases, once spoken,
effectively bound the contracted parties to one another. La Font has drawn
attention to this element in Neo-Sumerian betrothal contracts, which include
a variety of directives, such as “l will marry X daughter of Y (NG 15:4-6,
16:4-6) or "l am your son-in-law.”*"® In some, fathers speak phrases to each
other: "May my son be your son-in-law” (NG 18:8-10), “"May my child X marry
your child Y,” and “May your child X marry my child Y.”*'® Adoption contracts
have directives as well. In the Old Babylonian laws, for instance, a man
speaks the words “My children” to become the children’s father and they the
heirs of his property (LH 170-171).4"

Affirming the contractual importance of the spoken word, the inverse
of these declarations threatened to unbind adoption contracts. In LH 192-
193, for example, a child’s vocal challenges such as “you are not my father,”
or "you are not my mother,” are regarded as a genuine threat to an adoption
contract’s integrity.”® In LH 160-161, the statements "l will not give my
daughter to you” and “You will not marry my daughter” are all a father needs

to say or do in order to halt an announced engagement between his

415 Claus Wilcke, “Familiengriindung im alten Babylonien,” in Geschlechtsreife und
Legitimation zur Zeugung, ed. EW. Miller (Munich: Karl Alber Freiburg, 1984), 246.

“1®Bertrand LaFont and Raymond Westbrook, “Neo-Sumerian Period (Ur IlI),” in AHANEL, ed.
Raymond Westbrook, vol. 1, HOS 72 (Leiden: Brill, 2003), 202; Wilcke, “Familiengrindung im
alten Babylonien,” 245 n. 46.

47 Roth, Law Collections, 113-14.

418 Roth, Law Collections, 120.



CHAPTER S 174
daughter and a future son-in-law.*"? It is a similar case in Emar, where the
statement “l will not honour (you)” serves as the formal declaration for
ending not only adoption contracts but also commercial contracts between
inferiors and superiors (EMAR 30; RE 10, 13).%

The third form of evidence brings up an important issue with regard to
an oral — rather than written — contract: What enforces it if not a signature on
a document? If the document is just a record of the protocols or ceremony
taking place, what deterred people from simply destroying the record and
denying it ever happened? There are two sides to this answer. First, these
documents commonly attest to the procedure taking place in front of
witnesses.”' As argued in Chapter Three, witnesses could sabotage any
attempt to deny that a contract proceeding had taken place, because of the
power that witnesses’ words carried in ancient Near Eastern legal culture.*?
By invoking the parties’ fear of being “found out,” the witnesses’ presence at
contract proceedings acted as an enforcer, deterring parties from making a
false claim against the agreement later on.

The second and more immediate force in the contract procedure is

the inclusion of a spoken oath. Though Chapter Three already touched on

419 Roth, Law Collections, 111-12.

*0For the use of honour in these documents, see p. 109. Raymond Westbrook, “Emar and
Vicinity,” in AHANEL, ed. Raymond Westbrook, vol. 1, HOS 72 (Leiden: Brill, 2003), 673.

21 Wilcke, “Early Dynastic and Sargonic Period,” 169; Veenhof, “Old Assyrian Period,” 461;
Jasnow, "Egypt: Third Intermediate Period,” 810; Manning, “Demotic Law,” 824.

“22For this in detail, see pp. 80-87.
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the oath as an effective deterrent for lying in a court proceeding,*” itis in
the context of contract-making that ancient Near Eastern legal culture
reveals the extent to which it depended on the oath. Whether the
participants were kings or commoners, the contracts for a country or a goat,
the common denominator of all contractual procedures was each party
swearing aloud that they would not default on the agreement.***
Consider, for example, the standard procedures of a treaty, as
outlined from a Mari letter (ARM 26/2 404).** In this letter an official

recounts a treaty between the rulers Atamrum of Andarig and Ashkur-Addu

of Karana. The recorded procedure contains the following stages:

(1) Sent an envoy to invite; (2) sent back an envoy to accompany; (3)
discussion of the treaty and its terms took place. (4) Each party then stated
his formal terms as demands to the other party. (5) A sacrificial animal is
slaughtered, providing the blood for a ritual intended to symbolize the
new bond. (6) Exchange of oaths by the god(s) (nis ilim/ilani), which
involved reference to the terms exchanged under (d), and in presence of
divine statues or symbols brought for this purpose. (7) Festive conclusion,
which included a drinking ceremony and exchange of gifts.**

In this sequence of stages, the climax runs from the animal sacrifice to the
exchange of gifts. The purpose of the sacrifice is ultimately to provide the

blood for the ritual accompanying the oath. Crucially, though, the festival

‘B See pp. 83-85.

424u_ the conclusion of international agreements was basically a grander version of any formal

agreement concluded by oath.” Carlo Eidem Jesper, “International Law in the Second
Millennium: Middle Bronze Age,” in AHANEL, ed. Raymond Westbrook, vol. 1, HOS 72
(Leiden: Brill, 2003), 747-48.

% Jesper, “International Law,” 747-48.

4% Jesper, “International Law,” 748.
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can only happen after the oaths have been spoken by the parties. It is the
oath that serves as the enforcing moment. Other treaty procedures suggest
the same central role for the oaths between the parties. As Jesper puts it,
“there is little doubt...that all Great Powers of the Late Bronze Age followed
similar procedures.”*?’ The Hittites even used the words “binding” (ishiul)
and “oath”(lingais) to refer to a treaty.**®

Beyond treaties, La Font and Westbrook argue that Neo-Sumerian
marriage contracts also depended on oaths, given that “at least one of the
parties took a promissory oath” after stating their formulaic phrases (NG 14,
15-16)."” These oaths are predictably less stately than those between two
kings, but this variety demonstrates why the oath became so ubiquitous for
contract procedures. An oath might concern matters of economic exchange
on an international scale; but it could also accommodate marriage
contracts, with newlyweds swearing to “not to enter the house of another”
(NRVN 5).%

Oppenheim has also shown how the oath enforced three late Kassite

period contracts from Ur, which record families selling their children into

debt slavery.”®" As an oral transaction before witnesses, the families swear

4?7 Jesper, “International Law,” 759.

‘% He also notes the equivalent Akkadian terms in use at Hattusa: rikiltu (or riksu) and mamitu.
Gary Beckman, "International Law in the Second Millennium: Late Bronze Age,” in AHANEL,
ed. Raymond Westbrook, vol. 1, HOS 72 (Leiden: Brill, 2003), 759-60; see also D. Arnaud, “La
Syrie du Moyen-Euphrate sous le protectorat hittite: contrats de droit privé.” AO 5/2 (1987):
211-41.

“?Phrases on p. 172. LaFont and Westbrook, “Neo-Sumerian Period (Ur lll),” 201.
“OWilcke, “Familiengriindung im alten Babylonien,” 246.

1A, Leo Oppenheim, Ancient Mesopotamia: Portrait of a Dead Civilization (Chicago®;
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that “they will have no appeal. At any time in the future, whoever among the
brothers, children, family, or kin claims the boy, they will deal with him (the
claimant)” (UET 7, 21, 22, 25).**? Finally, Jasnow argues that the typical
commencement of Egyptian oaths with imperative statements like “to bind”
(‘rg) and "to live” ('nh), indicates that their announcement instigated the
oath’s binding power.**

If the binding force for a contract was the oath, then what was it about
the nature of the oath that compelled its speakers to fear it? The answer is
the curse. An oath’s content was mainly composed of curses that were self-
directed and believed to be imminent if the speaker violated the terms of
the contract.*** To answer more accurately, then, a belief about the efficacy
of these curses was the foundational force which bound a person to an oral

contract’s terms. As such it merits exploration.

The Curse: a Societal Good
Gevirtz defines a curse as “the deliberate, considered expression of a wish
that evil befall another.”*** The material just covered adds a qualifier,

namely, that the curse may wish for evil but could not have been regarded

London: University of Chicago Press, 1964), 338.

432 Oppenheim, Ancient Mesopotamia, 338; Jo Ann Hackett and John Huehnergard, “On
Breaking Teeth,” HTR 77 (1984): 265.

B Richard Jasnow, “Egypt: New Kingdom,” 313.

“H. G. L Peels, The Vengeance of God: The Meaning of the Root NQM and the Function of
the NOM-Texts in the Context of Divine Revelation in the Old Testament (Leiden; New York:
E.J. Brill, 1995), 237.

*¥ Stanley Gevirtz, “West-Semitic Curses and the Problem of the Origins of Hebrew Law,” VT
11(1961): 140.
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as evil in and of itself, given its fundamental role in maintaining a society's
binding arrangements.

Crucial to understanding this nuance is recognizing two facts about
cursing. The first is that an effective curse, no matter its purpose, is
magnificently horrible. Its vitriol, in other words, is not the basis upon which
to judge whether it was “good” or “evil.” Rather, the issue is what the curse
was meant to accomplish as a result of its utterance. As part of oaths and
other related aspects of legal culture, curses accomplished societal goods:
In addition to their function in compelling contracted parties to “keep their
word,” they are also attested as means to combat vandalism and theft,
having been recorded on boundary stones, tombs, and statues. Crawford's
work, for example, suggests that a curse inscribed on a tomb was a last
resort, meant to deter criminals from robbing the grave.”* Fensham reasons
that a similar function for curses on boundary stones was due to the belief
that the curses, once spoken against any potential transgressor, would come
about “directly after the transgression.”*’

Fensham and others have argued that this was understood as a

“magical process.”** It is far more accurate to say that curses draw upon a

combination of regard for a deity’s agency and regard for a speech act's

“*Timothy G Crawford, Blessing and Curse in Syro-Palestinian Inscriptions of the Iron Age
(New York: Peter Lang, 1992), 97.

47F. Charles Fensham, “Common Trends in Curses of the Near Eastern Treaties and Kudurru-
Inscriptions Compared with Maledictions of Amos and Isaiah,” ZAW 75 (1963): 158; see also
Ignace J. Gelb, Piotr Steinkeller, and Robert M Whiting, Earliest Land Tenure Systems in the
Near East: Ancient Kudurrus (Chicago: Oriental Institute of the University of Chicago, 1991).

8 Fensham, “Common Trends in Curses,” 158.
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power as it is informed by a surrounding legal culture. As Kitz's recent work
explains: when a person uttered a curse, it only had power in so far as the
“divine world [gave] its consent and [allowed] the curses to have impact.”**
In this regard, then, “deities always have the final word.”**° Kitz's language of
"word” demonstrates the point; the speech act of cursing was no less pivotal
than other speech acts in the rest of ancient Near Eastern legal culture. Take,
for example, the suzerain-vassal treaties of Esarhaddon that appeal to the
god Assur as “the one who decrees” and then call for him to “decree an evil
and unpleasant fate” (SAA 2.6.414).**" It is evident that the curse depends on
divine agency for it to be threatening at all.*? It is also evident that the
speech-act is the focal point for the curse, given the repeated mention of
the curse’s nature as a spoken decree. In fact, in the very next line in the
treaty it reads “May Mullissu, his beloved wife, make the utterance of his
mouth evil, may she not intercede for you” (SAA 2.6.417).

The Hebrew Bible also contains a good example. In Judges 17:1-2,
Micah's mother is said to have “uttered a curse” upon the thief who took
1,100 pieces of silver from her. The problem, as Micah soon tells his mother,

is that he is the thief. Inmediately after Micah confesses his guilt, his mother

cries out, "blessed be my son by YHWH!” What the mother’s outburst

43 Anne Marie Kitz, Cursed Are You!: The Phenomenology of Cursing in Cuneiform and
Hebrew Texts (Winona Lake: Eisenbrauns, 2013), 153.

440 Kitz, Cursed Are You!, 153.

1 D. J Wiseman, The Vassal-Treaties of Esarhaddon (London: British School of Archaeology
inlraqg, 1958), 60, 78.

*2 John N. Day, “The Imprecatory Psalms and Christian Ethics” (PhD Dissertation, Dallas
Theological Seminary, 2001), 65-66.
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demonstrates is the belief that she can reverse or neutralize her earlier curse
by uttering its opposite — a blessing. Blank argues that the syntax of the
mother's blessing, a passive construction, implies an understanding that
these words were inherently powerful, and scholars following Blank have
read this as a belief in the curse’s autonomous power.*??

The power of these words is not autonomous, but consequential in a
very legal sense. As established in the previous pages, the speech actin the
ancient Near East was both legally and socially pivotal. It defined what a
social group thought of a member and it was the primary element that
secured contracts for matters as important as international treaties and an
adoption. If Kitz is right that all curses are “petitions to the divine world,”***
then Micah’s mother changed her curse to a blessing not to petition YHWH
to do the second rather than the first, but rather to spare her the
community’s scorn in the realization she had cursed her own son. “Blessed
be” was her way of saying, "l was wrong to speak these words against my
child.”

There are, of course, many curses in the Bible that make YHWH's
agency explicit (e.g., Gen 3; 12; Lev 26; Num 22-24; Deut 28). Even when
this is the case, though, it does not discount the possibility that speech acts'’
legal primacy underlay the logic in these texts. In these examples of YHWH's

explicit agency, the author still presents the speech-act as the focal point of

“3Sheldon Blank, “The Curse, Blasphemy, the Spell, and the Oath,” HUCA 23 (1950): 91-94.

444Kitz, Cursed Are You!, 3.
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the curse. Consider the story of Balaam and Balak in Numbers 22-24. Day
holds that Balaam'’s question, “How can | curse when God has not cursed?”
(Num 23:8) gives evidence that “apart from [YHWH's] will, no curse is
effected.”** What Day does not acknowledge, however, is that the entire
framework of the Balaam and Balak story assumes that a curse could never
be enacted without being spoken — regardless of who the speaker is. The
speech-act is a central element to the whole episode: YHWH does not just
tell Balaam what to say, but rather “puts a word in his mouth” and says,
"Return to Balak, and thus shall you speak” (23:16). Day is right to argue that
YHWH, “in his sovereignty...can transmute cursing into blessing and
blessing into cursing.”** Still, it must also be acknowledged that the biblical
authors present the speech act as the means by which YHWH does this very
thing (cf. Gen 3:13-17; 12:1; Lev 25:1-27:1; Deut 28:1). The authors are
drawing on the assumption that curses, as speech acts, have consequences
for all parties once spoken — because of the foundational role that speech

acts play in their legal milieu.

Conclusion:
Contract-making in the ancient Near East was not only understood as a
spoken event, but was enforced both by the threat of a spoken witness

testimony and by the spoken curses of an oath. The implication of this kind

% Day, “The Imprecatory Psalms and Christian Ethics,” 83.

% Day, “The Imprecatory Psalms and Christian Ethics,” 83; cf. Deut 23:6.
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of structure — one wholly built on speech acts, both for making and
enforcing contractual agreements — is that the people living in this milieu
assigned a tremendous power to the spoken word.*

This kind of power would require a legal culture that could contend
with the criminal application and abuse of that power. Two kinds of crime
fall into this category. The first is creating a contract through a speech act
with another party and then breaking or wilfully ignoring its terms. The
second is speaking a curse outside of the parameters of its legal application
in oaths. The next part turns to the pattern of crime and punishment to
which these kinds of crimes belonged in ancient Near Eastern law. What
follows will then demonstrate how the psalmist evokes the features of that
pattern to shape our vision of his enemies as covenant-breakers and cursers

against society.

PART TWO: CONTRACT BREAKERS, ILLEGAL CURSERS:
THE SEAT-OF-THE-CRIME PATTERN IN LAW AND THE PSALMS

The most common punishments attested for contract breaking and illegal
cursing convey a logic identifiable as seat-of-the-crime justice. The “Seat of
the Crime” refers to a representational understanding of the body that

identifies a single body part as the motivating organ or “seat” of a specific

7 For more on this in extant examples, see Yossi Feintuch, “The Folly of Impetuous Speech:
Four Biblical Incidents.” JBQ 34 (2006): 16-19; Russell Jay Hendel, “Numbers: The Lawbook
on Speech Morality,” JBQ 39 (2011): 74-82.
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criminal behaviour. From European legal memory, one could include in this
category the English practice of tearing the heart from the body of a
convicted traitor**® or amputating the right hand of a person caught coining
false money.*”’ There was also a French practice of cutting out the tongues
of Huguenots for the charge of blasphemy and a German and Swiss practice
of removing the kidney of a criminal found to have a “wicked disposition.”**°
Punishing the seat of the crime is the practice of mutilating, inflicting pain

upon, or removing the particular part of the body regarded as both

responsible for and representative of that crime.

The seat-of-the-crime Pattern in Law

As was the case with the shaming pattern, a seat-of-the-crime pattern of
crime and punishment also conveys talionic logic at its root. This is why
Saundra Jacobs uses the categorical term “instrumental talion” to describe
this correspondence between crime and punishment in the Pentateuch,
reasoning that the punishment “describes an injury of the body part
responsible for initiating or activating the crime.”*" Yael Shemesh’s

exploration of talionic reasoning for organ-specific punishment also

8 John Stow, The Survey of London (London; New York: Dutton, 1912); lan Ward, Law, Text,
Terror (Cambridge; New York: Cambridge University Press, 2009), 51.

*? Martin Allen, “Mints and Money in Norman England,” in Anglo-Norman Studies 34:
Proceedings of the Battle Conference 2011, ed. David Bates (Woolbridge: Boydell Press,
2012), 9.

0 James Hastings Nichols, Corporate Worship in the Reformed Tradition (1968; Eugene:
Wipf & Stock, 2014), 39; Hans Von Hentig, Punishment; Its Origin, Purpose and Psychology
(Montclair: Patterson Smith, 1973), 98.

*1 Jacobs, The Body as Property, 71.
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includes several of the texts that are covered in what follows.** Significantly,
however, Jacobs concedes that even if these punishments “were conceived
as a form of talionic mutilation,” they are not talionic in the “finite or 'strict
sense’ terms” of like-for-like.”® Shemesh makes a similar concession, calling
such punishments talionic but grouping them under their own category,
“punishing the offending organ.”**

Jacobs and Shemesh'’s concessions reflect a clear shift from the
talionic pattern of “eye for an eye” to a pattern of “eye for eye-motivated
crime.” This new pattern of crime and punishment may draw upon talionic
logic, but it is uniquely informed by an anthropological perception of the
criminal body as possessing parts responsible for its crimes. This is what
gives the seat-of-the-crime pattern its own attributes and concerns in
carrying out justice. The history of ancient Near Eastern law shows how a
seat-of-the-crime response was regarded as the most fitting justice for
criminal abuse of the speech-powers integral to contract-making. Thus, in
cases when contracts are broken or wilfully ignored and in cases of

someone illegally speaking a curse, the mouth is overwhelmingly the focus

of punishment.

%52 Yael Shemesh, “Punishment of the Offending Organ in Biblical Literature,” VT 55 (2005):
343.

53 Jacobs, The Body as Property, 71; This is counter to Jackson, who argues that
“punishments involving the part of the offender’s body most directly concerned with the
offence (as Deut 25:12)" should not be considered as talion. Bernard S. Jackson, “The
Problem of Exod 21:22-5 ," VT 23 (1973): 281 n. 1.

44 Shemesh, “Punishment,” 343.
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LOCATING THE CRIME AND THE PUNISHMENT IN THE SAME SPACE
The first feature of the seat-of-the-crime pattern is the apparent concern to
locate both the crime and the punishment in the same part of the criminal’s
body. Presumably this is to underline the punishment'’s fitting nature. With
regard to contract breaking specifically, this crime/punishment bodily
location manifests in a variety of ways. One example is the penalty clause in
a Sargonic slave purchase record, which describes a seller’s act of
fraudulently detaining a slave as “putting deceit in her mouth.” The
punishment is then announced as mouth mutilation (SRU 43).%> Another
example is a record from the Egyptian Third Intermediate period, in which a
woman swears that if she “speaks against” her own work contract, her
“tongue will be cut off.”**

The pattern of first locating the crime in the mouth and then punishing
that location is helpful in understanding why two similar crimes in the Old

Babylonian Laws of Hammurabi merit different punishments:

LH 192 If a child of a courtier or the child of a sekretu should say
to the father who raised him or to the mother who raised
him, “you are not my father,” or “You are not my mother,”
they will cut out his tongue.

LH 193 If the child of a courtier or the child of a sekretu identifies
with his father's house and repudiates the father who
raised him or the mother who raised him and departs
from his father’s house, they will pluck out his eye

45 Joachim Krecher, “Neue sumerische Rechtsurkunden des 3. Jahrtausends,” ZA 63 (1973):
188-92.

#¢ Jaroslav Cerny, Parchemin du Louvre no. A F 1577 (Cairo: Institut francais d'archéologie
orientale, 1934), 234, Jasnow, "Egypt: Third Intermediate Period,” 805.
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Both laws pertain to an adoptive child challenging his parents. Yet the
respective punishments are focussed on different parts of the body. The
significant difference is that LH 192 quotes the child’s speech act as the
crime. In fact, it makes a direct reference to the contractual element of his
relationship with his adoptive parents by citing his perversion of those
specific words.* It is not a fair comparison, then, to look at LH 192 as simply
a law pertaining to children’s behaviour with their parents, as many scholars
do. What is evident is the extent to which this law is concerned with
presenting the child’s speech act as a threat to the integrity of his own
adoption contract, which had likely been struck by positive versions of these
statements.

The crime/punishment bodily location is also made explicit in records
that call for a physical representation of the contract to be the instrument
which punishes the mouth, effectively identifying the seat and punishing it in
one efficient sweep. For example, an Emar tablet concerning the sale of
land stipulates in its penalty clause that “if they contest, this tablet will break
their teeth.” Hackett and Huehnergard suggest that this is a conscious

reference to the mouth as the criminal seat.**®

S7Ct. pp. 172-3.

% A more common phrase used in similar documents is: “if they (or whoever) contests the
will, this tablet will defeat them.” Hackett and Huehnergard, “On Breaking Teeth,” 264-5; cf.
John Huehnergard, “Five Tablets from the Vicinity of Emar,” RA 77 (1983): 11-43.
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Corresponding examples may be found throughout the
Mesopotamian material, with the physical representation of the contract
often serving as a nail or peg. Since the Early Dynastic period there is
evidence that records of the sale of property were attached to the wall of a
building with a nail or peg as an announcement of the agreement.*** The
penalty clauses in a number of such records refer to the nail or peg as the
instrument which would then be used on or fixed into the mouth of the
person that breaches the agreement. For example, an Early Dynastic
contract for a sale of real estate stipulates that anyone who tried to take the
property would have the peg driven through their mouth.*? Recall the
Sargonic document SRU 43, concerning a woman's fraudulent confinement
of a slave. It stipulates that this perpetrator, having “put deceit in her

1461

mouth,”*" will have “a wooden nail...driven into her mouth/teeth” as

punishment.*?

Elsewhere, Middle Babylonian contracts from Ur prescribe driving a

metal peg into the mouth of those who raise claims against the contract.*®?

#7ELTS 21 mentions a driving a nail in the wall and spreading oil near it. As Wilcke explains,
the meaning of the nail and oil “seems to be the protection of the purchaser form any
attempt by the seller’s side to contest the concluded contract. Driving the nail evokes an
analogous punishment....Anointing the nail and its place in the wall makes them sacred.”
Wilcke, “Early Dynastic and Sargonic Period,” 168-69.

*0 Wilcke, “Early Dynastic and Sargonic Period,” 169.

41 Krecher, “Neue sumerische Rechtsurkunden des 3. Jahrtausends,” 188-92; M. Miiller,
“Ursprung und Bedeutung einer sumerisch-akkadischen Vertragsstrafe,” AoF 6 (1979): 263-
67.

“2Burkhart Kienast, “Verzichtklausel und Eviktionsgarantie in den &ltesten sumerischen
Kaufurkunden,” ZA 72 (1982): 28-41; D.O. Edzard, "Zum sumerischen eid,” in Sumerological
studies in honor of Thorkild Jacobsen, ed. S. Lieberman, AS 20 (Chicago: Oriental Institute,
1976), 63-98; Hackett and Huehnergard, “On Breaking Teeth,” 271-72.

63 Kathryn Slanski, “Middle Babylonian Period,” in AHANEL, ed. Raymond Westbrook, vol. 1,
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In Babylonian Kassite contracts, one of the penalties for breaching the
agreement is “fixing” (retu) a copper nail (sikkatu) in the criminal’s mouth
(UET 7, 21, 22, 25).%* Finally, Nuzi documents stipulate that the penalty for
breach of contract is a copper nail being “struck” or “driven” (mahasu) into

the mouth (HSS 13 20:18; JEN 79:10; WO 9 23:11, 15; TCL 9 14:12).%°

HALTING THE BODY PART'S FUNCTION

The second feature of a seat-of-the-crime pattern is a concern to halt the
offending organ’s function altogether, either by mutilation or by amputation.
The intention here was to prevent a repeat crime by damaging or
destroying the seat from which it came.

For contractual and curse-related crimes, this halting feature manifests
in two general expressions: crushing the mouth with a blunt object or filling
it with an unpleasant substance. In the former category an Early Dynastic law
states that a woman who speaks a curse against a man will have her mouth
“closed with a brick” (FAOS 5/1 Ukg. 6 iii 14-17).%¢ Legal culture seems to
have been far more creative with the latter. There is, for instance, the
following Neo-Sumerian contract clause: “If a slave woman curses someone

acting with the authority of her mistress, they will scour her mouth with one

HOS 72 (Leiden: Brill, 2003), 509.

“4For these contracts in theory, see p. 22; for their use of an oath, see p. 176."Hackett and
Huehnergard, "On Breaking Teeth,” 265.

% Hackett and Huehnergard, “On Breaking Teeth,” 264, 267.

“¢Elisabeth Meier Tetlow, Women, Crime, and Punishment in Ancient Law and Society.
Volume 1: Ancient Near East (New York/London: Continuum, 2004), 9-10; Wilcke, “Early
Dynastic and Sargonic Period,” 157.
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sila of salt” (LU 25). Old Babylonian contracts from Alalakh and Middle
Babylonian contracts from Ur call for filling the mouth of a contract breaker
with “lead” or “molten metal.”**’ Similarly, Kassite contracts state that, as
punishment for a man’s breach in agreement, “they will pour (?) 1 mina of
(hot) tin (and) 1 mina of (hot) lead in his mouth.” (UET 7).%8 In the same text
is an effort to stop the mouth by “stuffing” it with “1 mina of (goat) hair (and)
1 mina of wool” (UET 7).

Like the Kassite contracts, Neo-Assyrian transactions concerning
houses, land, and slaves direct penalties toward stopping up the mouth by
stuffing it, though it appears that consuming noxious substances was also an
option. In one case, the penalty is to “eat a mina of wool just sheared from a
sheep and drink a bucket of tanner's paste” in the event one violates a
contract’s terms.*’? Stopping of the mouth by eating is also a typical penalty
included in the treaties of this period. In one case a king requires a vassal to
eat asphalt and drink donkey urine for breaching a vassalage treaty (SAA
2.4).

Another version of halting the function of the mouth was to remove
the tongue, effectively stopping the criminal from speaking again. Take for

instance, the previously-mentioned LH 192, in which a child has verbally

7 Slanski, “Middle Babylonian Period,” 509; Hackett and Huehnergard, “On Breaking Teeth,”
265-66.

“8For UET 7, see pp. 176, 188. Hackett and Huehnergard, “On Breaking Teeth,” 266.
*?Hackett and Huehnergard, “On Breaking Teeth,” 266.

“°Tetlow, Women, Crime, and Punishment, 166; Karen Radner, Die neuassyrischen
Privatrechtsurkunden als Quelle fiir Mensch und Umwelt, SAAS 6 (Helsinki: The Neo-Assyrian
Text Corpus Project, 1997), 190.
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challenged his adoptive parents.”' The penalty for this child is a loss of his
tongue, ensuring that those words (or any words!) are never spoken again
and consequently, that the adoption contract is never again contested. To
the question of why such severity, Jacobs has suggests that the child's
words were regarded as a dangerous threat to social order because they
challenged “the normative authority of parents.””’? If one takes into
consideration that the parents are courtiers (girseqim) of the king, it is likely
that their employ also informed the danger that the child’s insubordination
posed.

As for illegal cursing, Abusch argues that destroying the mouth of a
culprit by removing the tongue was crucial for deterrence and the
protection of the community. In the Maqgli, for example, the punishment for
the “"witch” who has (illegally) cursed a victim is to “tear out” her tongue
(Maqld 7.96-105; cf. 2.216; 3.92; 8.102).”* As Abusch argues, this not only
avenges the plaintiff for harm caused by the curse but also protects “from
future harm, since the witch is now rendered powerless and unable to

initiate harmful actions.”** Similarly in VAT 35:1-3, the victim deprives his

“TFull on p. 185; cf. p. 172-73.
472 Jacobs, The Body as Property, 140.

73 Tzvi Abusch, The Magical Ceremony Magla: A Critical Edition (Leiden: Brill, 2016), 301,
308, 353, 362; cf. idem, Mesopotamian Witchcraft: Toward a History and Understanding of
Babylonian Witchcraft Beliefs and Literature (Leiden; Boston: Brill/Styx, 2002), 189; see also
Walter Farber, "Witchcraft, Magic, and Divination in Ancient Mesopotamia,” in Civilizations of
the Ancient Near East (Peabody: Hendrickson, 2000), 24-36.

474 Tzvi Abusch, Babylonian Witchcraft Literature: Case Studies (Atlanta: Scholars Press, 1987),
109-110; See also Abusch, “A Case for Comparison: The Demonic Image of the Witch in
Standard Babylonian Literature: The Reworking of Popular Conceptions by Learned
Exorcists,” in Religion, Science, and Magic: In Concert and in Conflict, ed. Jacob Neusner et
al. (New York: Oxford University Press, 1989), 27-58;
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attacker of power by tearing out his tongue, thereby preventing any further
risk of attack.*”

A final point to make with regard to the seat-of-the-crime pattern is
that the scarring and mutilation that would occur as a result of these
punishments is telling of how the community saw the crimes that merited
such a response. In the case of a contract-breaker, for example, Jacobs is
right to point out that “the resultant mutilation would, of course, mark the
seller as a scoff.””’¢ Indeed, in the case of cursing, the prevention of a repeat
offence would in part come from the community identifying the scars as a
symbol of the previous crime, likely choosing to be wary of taking these
unfortunate persons at their word. The concern to scar the criminal again
underlines the power of the speech act in the ancient Near East; a veritable

“beware” sign, in the form of mutilation, hung around the necks of those

who had abused that power.

The Psalmist and the seat-of-the-crime Pattern
The psalmist makes ample use of the seat-of-the-crime pattern as it is
employed in response to the crimes of contract breaking and illegal cursing

throughout the history of ancient Near Eastern law. Though examples

*5"Having seized your mouth and dried out your tongue, (and) having (then) seized your
hands (and) placed a qu into your mouth, | have now held your mouth open (and) torn out
your tongue...” Abusch, Babylonian Witchcraft Literature, 110; See also Abusch, “An Early
Form of the Witchcraft Ritual Maql( and the Origin of a Babylonian Magical Ceremony,” in
Lingering Over Words: Festschrift William L. Moran, ed. |. Tzvi Abusch et al., HSS 37 (Atlanta:
Scholars Press, 1990),1-57.

47¢ Jacobs, The Body as Property, 150.
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abound, the scope of mouth-focussed examples in what follows is limited to
the psalms which present all three of the elements necessary for identifying
a seat-of-the-crime pattern in the contract and cursing framework. These
include: first, locating the crime in the criminal’s mouth; second, defining
that crime as specifically contract or curse related; and third, punishing the
mouth for it. There are, of course, many more instances of mouth imagery
than what is covered below. The aim here though, is to provide evidence of
an entire pattern of crime and punishment: one that locates a certain crime
and a certain punishment in a single place on the body for a certain reason.

This pattern is apparent in five psalms: Pss 3; 12; 31; 58; 63.

LOCATING THE CRIME

The psalmist locates his enemies’ crimes in their mouths through two ways.

The first involves highlighting the oral nature of the enemies’ words; the

second involves focussing in on the physical nature of the enemies’ mouths.
The psalmist highlights the oral nature of the enemies’ words as

central to their crimes in three ways. The first is to quote verbatim what “they

say,” to draw attention to their crimes as speech acts. There is Psalm 3's

claim, for instance, that:*’’

#7Hermann Gunkel and Joachim Begrich, Introduction to Psalms (Macon: Mercer University
Press, 1998), 199-200; Othmar Keel, Feinde und Gottesleugner, 166-76; Gerstenberger,
Psalms, 1:51.
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Ps 3:3 Many are saying to my soul, ~w535 07K 0727
“There is no victory for him in S anuIt N
God" Selah.*’® alple) D’ﬁ%x;

Craigie and Tate suggest that the use of the phrase “to my soul” ("&D3%)
implies that “the critical words which follow immediately reflect upon [the
psalmist’s] most essential being, namely his relationship with God.”*”? This is
pertinent to this study for a few reasons. In the rest of the Hebrew Bible this
relationship with YHWH is typically defined by a covenant — a contract — and
by its terms for fidelity. By virtue of that covenant being the most essential
element of the psalmist’s self-understanding, the enemies’ verbal challenge
becomes the most essential crime in this psalm. Thus they may rise against
the psalmist (3:2), outnumber him (3:7), and have him completely
surrounded (3:7), but this verbal challenge is the single offence “to my
soul."*®

The enemies are quoted in Psalm 12; they are,

Ps 12:5 those who have said, “By our =°2a3 mubb TR YR

tongue we will prevail; our lips 335 ﬁ'lN "1 DR 1370w
are with us; who is our master?”

Jacobson’s work on direct discourse in the Psalter argues that the psalmist

“78The Syriac renders 271982 15 as “for you in your God,” possibly to underscore the
boldness of the affront to the psalmist.

4% Craigie and Tate, Psalms 1-50, 70.

“80See Pss 11:1 and 35:3, which also associate the phrase “to my soul” with the covenant
relationship, as well as include a quoted speech act: “In YHWH | take refuge; how can you say
to my soul, ‘Flee like a bird to your mountain™ (Ps 11:1); “"Draw the spear and javelin against
my pursuers! Say to my soul, “I am your salvation!” (35:3).
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quotes his enemies’ words as a means to communicate their primacy as the
worst offence among others in the psalm. This quotation in 12:5 is “the
culmination of the they-complaint” in vv 3-4 and also marks “the turning
point” in the psalm: it is only after the enemies “say” this statement that
YHWH intervenes.*”®' Finally, echoing Craigie and Tate's assessment of Psalm
3, Jacobson reasons that the nature of this quotation’s assertion — that
YHWH has no power over these enemies — captures the “central theological
problem of the psalm: Which reality and whose speech is stronger?”*? The
reality to which Jacobson refers is the psalmist's self-understanding as a
covenant partner with YHWH; the test of words concerns whether the
psalmist believes that YHWH will remain faithful to his covenant promises
when the enemies’ words give every indiction he has been silent.

Another way the psalmist highlights the oral nature of the enemies’
crimes is by describing the auditory quality of their speech acts. In other
words, he describes their words as something he can hear. This is apparent
in Psalm 31:14, in which the psalmist “hears the bad report (127) of

many."“

81 Rolf A. Jacobson, “Many Are Saying”: The Function of Direct Discourse in the Hebrew
Psalter (London/New York: T&T Clark, 2004), 31; cf. G. T. M. Prinsloo, “Man’s Word — God's
Word: A Theology of Antithesis in Psalm 12,” ZAW 110 (1998): 390-402.

%2 Jacobson, Many Are Saying, 31; Patrick D Miller, “Yalpiach in Psalm 12:6,” VT 29 (1979):
499; see also Susanne Gillmayr-Bucher, “Meine Zunge - ein Griffel eines geschichten
Schreiberslll: Der kommunikative Aspekt der Kérpermetaphern in den Psalmef in Metaphor
in the Hebrew Bible, ed. Pierre van Hecke, BETL 187 (Leuven: Peeters, 2005), 197-213.

*Though several translations render D127 as “whispering,” the attestations of this word in
the the rest of the Bible underline the likelier possibility that the psalmist is hearing an evil or
bad report of some kind. See Jer. 20:10: “For | hear the bad report of many. Terror is all
around! ‘Denounce him! Let us denounce him!’ say all my close friends, watching for my fall.
‘Perhaps he will be deceived; then we can overcome him and take our revenge on him'.” Cf.
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The psalmist also captures the oral nature of his enemies’ crimes by
framing them with 127, “to speak.” In Psalm 63 and 31, the psalmist groups
=277 with 1]7&7': the enemies are “the ones who speak a lie” (p¢™7217; 63:12)
and have "lying lips which speak” (017277 ¢ "now; 31:19; cf. Isa 59:3). Of
all the Hebrew words evoking the concept of falsehood, P most explicitly
defines the deceptive speech associated with the contractual terms of
YHWH's covenant with his people. It is the word used for swearing false
oaths in YHWH's name,*® for lying scribes who are in charge of interpreting
the terms of the covenant with YHWH,*® and for false prophets who lead
people away from that covenant.*®® The result of misinterpreting 7Pt as truth
is described as making “a covenant with death.”*®” The psalmist’s use of this
word with 727 underscores the context of the enemies' lies as covenant —

and therefore contract — related.*®®

Gen 37:2; Num 13:32; 14:37; Ezek 36:3; Prov 25:10.
484 ev 5:22,24: 19:12; Jer 5:2: 7:9; Zech 5:4; 8:17; Mal. 3:5.
% Jer 8:8; see also the preachers and teachers in Mic. 2:11; 6:12.

481 Kgs 22:22-23; 2 Chr 18:21-22; Isa. 9:15; Jer 5:31; 6:13; 7:4, 8; 8:10; 9:3; 13:25; 14:14;
20:6; 23:14, 25, 26, 32; 27:10, 14-16; 28:15; 29:9, 21, 23, 31; 37:14; 40:16; 43:2; Zech 10:2;
13:3; see Thomas B. Dozeman, “The Way of the Man of God from Judah: True and False
Prophecy in the Pre-Deuteronomic Legend of 1 Kings 13,” CBQ 44 (1982): 379-93; but also
see Matthijs J de Jong, “The Fallacy of ‘True and False’ in Prophecy lllustrated by Jer 28:8-9,”
JHebScri 12 (2012): 1-29.

%7|sa 59:13; Jer 3:10; 10:14; 51:17; Hab 2:18.

“*® For more on the use of 2%, see Ora Horn Prouser, “The Phenomenology of the Lie in
Biblical Narrative,” 1-17; James Todd Hibbard, “True and False Prophecy: Jeremiah’s
Revision of Deuteronomy,” JSOT 35 (2011): 339-58; Werner H. Schmidt, “Uber die
Propheten’: Streit um das rechte Wort. Jer 23,9-32,” in Geschichte Israels und
deuteronomistisches Geschichtsdenken: Festschrift Winfried Thiel, ed. Winfried Thiel, Peter
Mommer, and Scherer Andreas, AOAT 380 (Mlnster: Ugarit, 2010), 241-58; Anthony Osuiji,
“True and False Prophecy in Jer 26-29 (MT): Thematic and Lexical Landmarks,” ETL 82 (2006):
437-52; M. A Klopfenstein, Die Liige nach dem Alten Testament (Zurich: Gotthelf Verlag,
1964).
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In Psalm 12 the psalmist groups 7127 with XI: thus the enemies are
those who “speak vanity, each man with his neighbour” (127708 &8 11277
R 12:3; cf. 41:7; 144:8,11). The word X/ draws on a different aspect of a
false speech act than that of 9P, though its use within a contractual context
is still widely attested. Often translated as “vanity,” X1 is the word used
most often to convey a speech act that is void of meaning, carried out with
little regard for one’s own words. Thus it is the key word in the covenant and
decalogue prohibition against using YHWH's name “in vain.”*® Moreover, it
describes "empty” oaths, taken when making a covenant and not intending
to keep it (Hos 10:4),*° and is a typical word to describe the gods and idols
to which Israel strays.*" It is a concept that resonates with a covenantal
understanding of community life.

Lastly, there is the coupling of 727 with 212 in Psalm 58, in which the
psalmist’'s enemies, “the wicked,” are said to “err from the womb, speaking
lies” (212 727 1021 WwD; 58:4). There are only 23 other attestations of 212 in
the Hebrew Bible; the majority of these describe the divinations of false
prophets.*? Thus, this word captures oral fabrication on a cosmological

level. Some even treat it in the realm of witchcraft.*’® In contractual terms, to

8 See Exod 20:7; Deut 5:11; Ps 139:20; Thomas B. Dozeman, Exodus (Grand Rapids:
Eerdmans, 2009), 488.

490 See Hos. 10:4; on empty cries to God: Job 35:13.
*1See Jer 18:15; Jon 2:9; Zech 10:2; Ps 31:7; on vain offerings to God Isa. 1:13.

42Gee Is 28:15, 17; Ezek 13:6-9, 19; 21:34; 22:28; Hos 12:2; Mic 2:11; Zeph 3:13; Pss 4:3;
5:7; 40:5; 58:4; 62:5, 10; 116:11; Prov 19:22; 30:8; Dan 11:27.

7 Joseph Blenkinsopp, Ezekiel (Louisville: WJK Press, 2012), 68-69.
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lie in this sense is to present a reality that is wholly contradictory to one
grounded in the covenant that YHWH has set. This is why, rather than
YHWH, 212 is a “refuge” for those who “have made a covenant with death” in
Isaiah 28:15, 17. To speak this kind of lie challenges authority and, as
becomes apparent in Ezekiel, threatens to undo whole communities.**

Finally, the psalmist locates his enemies’ crimes in their mouths by
drawing attention to the mouth’s anatomy. In Psalms 12 and 31 the psalmist
focusses on his enemies’ lips, the source of “pernicious” flattery (m‘p?g nab)
in 12:4*° and of lying (TRY "N2¥) in 31:19.4% In Psalm 12, in fact, the
enemies locate their own crimes in this space when they say “our lips are
with us” (12:5). In Psalms 12 and 31 the psalmist also focuses on the tongue
of his enemies. It is a source of strife (2°7) in 31:21 and, along with their lips,
the only weapon the enemies need “to prevail” in 12:5 (cf. Pss 120:2;

140:4).%77

94 Ezek 13:6-9, 19; 21:34; 22:28.

% My rendering of mPZ;U as pernicious is from Dahood, who ties it to the Ugaritic cognate
hlg (to perish). Others have translated it simply as “flattery,” arguing that this is a more
sensible connection to the speech act being described. If this study has made anything clear
thus far, it is that a speech act may certainly be regarded as lethal in an ancient Near Eastern
legal culture. | shall return to this point in the next section. Mitchell Dahood, Psalms, AB 16-18
(Garden City: Doubleday, 1965), 1:73.

4% See Prov 18:18; 12:22.

47 Alec Basson, “You Are My Rock and Fortress.’ Refuge Metaphors in Psalm 31: A
Perspective from Cognitive Metaphor Theory.” ActTh 25 (2005): 1-17; see also Jerome FD
Creach, Yahweh as Refuge and the Editing of the Hebrew Psalter, JSOTSup 217 (Sheffield:
Sheffield Academic, 1996); Dieter Eichhorn, Gott als Fels, Burg und Zuflucht. Eine
Untersuchung zum Gebet des Mittlers in den Psalmen (Bern; Frankfurt: Peter Lang, 1972);
Christine de Vos, “Es gibt mehr felsen in Israel,” in Metaphors in the Psalms, eds. Pierre van
Hecke and Antje Labahn, BETL 231 (Leuven: Peeters, 2010), 1-11.
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DEFINING THE CRIME
Having located the crime in the enemy’s mouth, the second element of the
pattern is to convey that these oral, mouth-based crimes are contract or
curse related. The psalmist communicates this by placing his enemies’
speech acts in contrast to other speech acts which draw on contract and
oath-making phrases. Significantly, these contrasting speech acts typically
express the honour and reward entailed in contract keeping and oath
keeping.*® In placing his enemies in opposition to this ideal, the psalmist
presents them as contract breakers and illegal cursers.

In Psalms 31 and 63 the psalmist juxtaposes his enemies’ crimes with
his own use of “you are my” and “my God" language, alluding to the
formulaic phrases of adoption contracts.*”” Vorlander argues that these
phrases are intended to renew the commitment on the part of the speaker
by restating the speech acts associated with contract making.*® Albertz

1501 |end5

argues that the Hebrew syntax in the phrase, “you are my God
support to such a theory, given that the pronoun “you” is often constructed

emphatically (e.g., AR ,I?}S)‘soz This is meant to stress the commitment on

*%For a related discussion, see Alejandro F. Botta, “The Function of the Polarity between the
Pious and the Enemies in Psalm 119,” OTE 5 (1992): 252-63.

“For those phrases, see pp. 174-5, 187.Cf. Pss 25:5; 31:4-5; 40:18; 43:2; 71:3; 91:9;
119:114; 143:10; Hermann Vorldnder, Mein Gott: Die Vorstellungen vom persénlichen Gott
im Alten Orient und im Alten Testament (Kevelaer: Butzon and Bercker, 1975), 245-280;
Rainer Albertz, Persénliche Frmmigkeit und offizielle Religion: Religionsinterner Pluralismus
in Israel u. Babylon (Atlanta: SBL, 2005), 32-37; Gerstenberger, Psalms, 1:90.

30Vorlander, Mein Gott, 245-46.
1 Pss 22:11; 31:15; 63:2; 71:3, 7; 140:7.
2 Albertz, Persénliche Frémmigkeit, 32-37; Vorlander, Mein Gott, 268-69.
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the part of the speaker to YHWH in particular (“you”). Eissfeldt has also
argued that the invocations 5N (my God) and ’35;5 (my God) draw on
adoption phrases specifically related to deities, which “verbally designate
the god to whom supplicants wished to attach themselves exclusively.”**
Building on this work, Gerstenberger suggests that “You are my Lord"” in
Psalm 16:2 and “You are my son” in Psalm 2:7b should be read as allusions
to adoption contract proceedings.®®

In Psalm 31, the psalmist quickly follows the crimes he can hear with

his own contrasting speech act (“you are my God"):

Ps31:14 For | hear the bad report of T 2727 D27 CRYnY D
many — terror all around!*® — e intl D-;mr_;j:*;ar;
as they scheme together Liala)) ﬂugj nﬂp& ’zjg
against me, as they plot to take
my life.

Ps31:15  Butltrustin you, YHWH; I say, TN oY "IN
“You are my God” N ”U"?;S AN T

The psalmist manages to affirm his own trust in his covenantal relationship with
YHWH while also condemning his adversaries.®*

One finds something similar in the contrasting speech acts of Psalm
63:12:

Ps 63:12 But the king will rejoice in God,; DT(%N; m_g'g;j -lb;:m
all who swear by him will exult iz pavinSs Yoo

593 Otto Eissfeldt, “Mein Gott’' im Alten Testament,” ZAW 61 (1948): 3; Vorlander, Mein Gott,
273-76; Albertz, Persénliche Frémmigkeit, 32-37.

% Gerstenberger, Psalms, 1:46-47, 90.
S5Cf. Jer 6:25; 20:10; 46:5; 49:29.

% Gerstenberger, Psalms, 1:166.
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for the mouths of liars will be pYTR1T e 2T 7
stopped

In contrast to the liars’ mouths are those who “swear by him,” a phrase at first
vague in its object: is it the king or YHWH? Given the invocation of Psalm 63,
the answer is YHWH,; like Psalm 31, Psalm 63 uses the adoption formula “you
are my God"” (7oN 5N D’fi%;jg; 63:2), to make explicit by whom he swears.>”’
In Psalms 3 and 12 the psalmist constructs a juxtaposition between the
contract-keeper and the contract-breakers by presenting YHWH himself as
the former. Even more, the psalmist demonstrates a functioning covenant

relationship with YHWH in spite of the enemies who doubt its legitimacy.>®

In Psalm 3:

Ps 3:4 But you, YHWH, are a shield>” YD N I O
about me, my glory, and the lifter NT 21 712D
of my head. .

Ps 3:5 | cried aloud to YHWH, and he RPN mm“v;; ’2?1'[3
answered me from his holy hill. n?g R AR e
Selah - '

Ps 3:6 | laid down and slept; | woke MIYUNT 2o IR
again, for YHWH sustained me. TI2197 7T 3 ISR

Ps 3:7 | will not be afraid of the jgiiminiyin NTS‘N%

7 Aubrey R. Johnson, The Cultic Prophet and Israel’s Psalmody (Cardiff: University of Wales
Press, 1979), 281 n. 2.

% Though lacking a punishment aspect, there is something similar in Ps 144, with enemies
"whose mouths speak lies and whose oaths are false” (144:8,11). As far as contractual themes
go, the mention of an oath leads the reader’s eye in that direction; to affirm it we read in
"Happy are the people who remain with YHWH, their God” (v 15b; cf. 33:12; 84:5-6; 146:5).
This, as Gerstenberger has argued, must be understood in relation to the five blessings that
precede it (vv 12-14). They are a vision of the community’s reward for heeding the statutes of
YHWH (cf. Deut 28:3-6). Vv 4-5 are especially pertinent, as they evoke the blessings (fertility
and wealth) mentioned in Psalm 144. As Gerstenberger observes, “in stark contrast, curses
may befall those people who do not remain faithful to Yahweh.” Erhard Gerstenberger,
Psalms, 2:431; see also D. L. Baker, Tight Fists or Open Hands?: Wealth and Poverty in Old
Testament Law (Grand Rapids: Eerdmans, 2009), 96, 105.

70. Loretz, “Psalmenstudien IIl,” UF 6 (1974): 177-78.
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multitudes of people who have ’7.:., MY 2720 WN oY

set themselves against me all
around.

Having answered the cries of a king (3:5) from his holy mountain, YHWH
proves he is faithful, a shield about the king and the lifter of his head (3:4) in
the face of “multitudes of people who have set themselves against” the
psalmist (3:7). The psalmist’s claims of confidence prove his own faithfulness
too, assuring YHWH that he “will not be afraid” of those multitudes. Counter
to the words of the enemies, that “there is no victory for him in God” (3:3),
the psalmist affirms his confidence in his covenant through direct appeal to
his God: “To YHWH is the victory, upon your people is your blessing. Selah”
(3:9).

In Psalm 12, YHWH once again is the contract-keeper, whose words
are juxtaposed with the enemies who “speak falsehood” (12:3) and say,
"With our tongue we will prevail, our lips are with us; who is master over us?”
(12:5). The contrasting statement that immediately follows puts the

psalmist’'s understanding of the enemies’ crimes into focus:

Ps 12:6 “Because the poor are O°3"aR DRIND o7y TED
plundered, because the needy T NC DR TRy
groan, | will now arise,” says 15 e y@ﬂ: DR

YHWH; “I will place him in the
safety. | will shine forth for

him'uS‘\O
Ps12:7 The words of YHWH are clean inhiinieReiiiah Sahtabivhinlah
words, like silver refined in a 5’5;: 13 70D

furnace on the ground, purified

*The MT's 1127 (lit., he will puff for it) is difficult. My translation follows Craigie and Tate's
emendation, which follows the Greek and the Syriac. Craigie and Tate, Psalms 1-50, 136.
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seven times. DY PRI TINT
Ps 12:8 You, YHWH, will keep them; 13780 SR YT
you will guard us from this D?W‘? T AT

generation forever.

By describing the words of YHWH as silver which has been purified seven
times, the psalmist distinguishes the enemies as those whose words are not
clean or pure. Klopfenstein has suggested that the enemies’ “cunning, slick,
lips” (ﬂﬁp?f_‘j now; v 3-4), which send the psalmist calling on YHWH for help,
characterize those who defiantly curse.”’ The statement that YHWH is one
who “keeps” his words points directly at those who have not, either by
abandoning the covenant or, if Klopfenstein's reading is correct, abusing the
power of curses. The enemies’ own words suggest an important point: a
curse uttered outside a contractual — and therefore, legal — setting is most
easily presented as criminal by its violation of contractual boundaries.

The psalmist also presents YHWH as a contract-keeper and his
enemies as the opposite in Psalm 58, but there are a couple of matters with
which to contend in order to fully appreciate the psalmist’s intent. First is the
matter of whom the psalmist is condemning. In the opening verses, the
psalmist launches a pair of rhetorical questions at his counterparts, the ones

who are born “speaking lies” (v 4):

Ps 58:2 Do you indeed decree what is P abx DIANT
right, you o58? Do you judge the (mpyl7ale) ]qjgjm
children of man uprightly? 0TIN "33 m:;_m
Ps 58:3 No, in your hearts you devise royon iy 25278

" Klopfenstein, Die Liige nach dem Alten Testament, 315-20.
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wrongs; your hands deal out o 7IN2
violence on earth. ]40‘?5@ 22" T

Though it is typically made to read “gods” in v 2, Kuntz has pointed out that
258 may also “denote human authorities on whom God-given power as
been conferred.”*'? The corrupt world order which is commonly identified,
then, may be understood as closer to home, within the psalmist’s
community. The questions posed to the enemies by the psalmist “are
intended to expose the evil deeds of powerful community leaders whose
corrupt governance has found them mocking basic human justice.”"
Following this indictment is the psalmist’s invocation of YHWH, asking
him to bring seven curses on these oppressors. Only after these curses does

he finally put forth a speech act, placed in the mouth of 7§, that stands in

direct contrast with the lies of his enemies:

Ps 58:12 Humankind will say, “Surely there TDTIN DTN IANT
is a reward for the righteous; D’TI?N'W’ TN Pﬂj}zj
surely there is a God who judges TIND owDl
on earth.”

Jacobson suggests that this quotation, similar to those in Psalms 35, 40, 70,
and 52, develops the argument present in the psalms that “once God

judges the wicked, the psalmist promises, people will acknowledge that

312 J. Kenneth Kuntz, "Growling Dogs and Thirsty Deer: Uses of Animal Imagery in Psalmic
Rhetoric,” in My Words Are Lovely: Studies in the Rhetoric of the Psalms, ed. Robert L. Foster
and David M. (Jr). Howard, LHBOTS 467 (New York/London: T&T Clark, 2008), 56.

¥ Kuntz, “Growling Dogs and Thirsty Deer,” 56.
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there is both a reward for righteousness and a God who judges on earth.”*"

Jacobson reasons that this is based on the the logic that “God should act in
order to receive praise.””" A better way to describe this logic is as
contractual. As a contractual speech act, this statement highlights the crimes
of the leaders whom the psalmist identifies with pointed rhetoric at the
beginning of the psalm: they have broken away from what they agreed to
do when God appointed them leaders of his people. The psalmist therefore

calls for this crime to be punished at its seat.

LOCATING THE PUNISHMENT

Having located the contractual crimes of his enemies in their mouths
through various means, the psalmist then follows with calls for punishments
directed toward the same space, thereby finally invoking the seat-of-the-
crime pattern. In Psalm 3:7, the psalmist calls for YHWH to “break the teeth”

of those whom he quoted as saying “there is no victory” in him (3:3):

Ps 3:8 Arise, YHWH! Cause my victory, *n‘ﬂx I P
O my God! For you strike all my ﬂ;jx—zjg—n;s oy )
enemies on the cheek;*"® you ooy ovpwn oy no

break the teeth of the wicked.

Similarly in Psalm 58:7, the call is to “smash the teeth in their mouth” — the

same mouth that had “spoken lies” a few verses previous:

3% Jacobson, Many Are Saying, 139.
313 Jacobson, Many Are Saying, 139.
S16Cf. 1 Kgs 22:24; Job 16:10; Lam 3:30.
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Ps 58:7 O God, break the teeth in D3 iaroTn D’nﬁx
their mouths; tear out the . 0"°22 m_mL)?J
fangs of the young lions, -mym rn;
YHWH!

In Psalm 31:19, the psalmist calls for YHWH to:

Ps31:19  Letthe lying lips be mute, which Ry now n;@‘;g@
speak insolently against the Pﬂjg-eg nimasn
righteous in pride and contempt. 37 TN Pny

Finally, in Psalm 63, one finds the psalmist’s description of a time when “the
king will rejoice in God and all who swear by him will exult” — which will only
be “when the mouth of liars is stopped” (PL™71217 °2 7287 3; 63:12).
Each of these examples effectively completes the concern to locate
the punishment in the same place as the crime originated, as is
characteristic of the seat-of-the-crime pattern. Additionally, these examples
serve as evidence of the other attribute of this pattern’s legal manifestation,

in that they halt the mouth'’s ability to function.

HALTING THE BODY PART'S FUNCTION

This second attribute truly reveals the logic of this pattern of crime and
punishment, because the reason behind destroying the seat is to protect the
community from a repeat crime. In each of the psalms covered in this
chapter, the psalmist displays this logic, albeit through different expressions

and means. Significantly, the psalmist also conveys to the reader the nature
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of the enemies’ real crimes through this pattern of crime and punishment in
which he frames them. To begin, Psalm 3:

Ps 3:8 Arise, YHWH! Cause my victory, i N phboalhlni 7T P
O my God! For you strike all my *2*R53n8 Do
enemies on the cheek; you naY oopen ’Uz.?
break the teeth of the wicked. ' T '

Nahum Sarna argues that the punishment of breaking teeth must have a

greater purpose in this psalm. As he reasons,

anyone surrounded by an overwhelming mass of enemy troops, and in
danger of being annihilated, would surely pray for something more
drastic and decisive than that the foe receive a slap on the cheek and
some broken teeth.”"”

The problem, as Sarna observes, is how inadequate this punishment is in
response to the grim scenario in the rest of the psalm. He reasons that this
punishment is therefore meant to convey the result it achieves in contractual
matters: a criminal rendered “impotent, ineffective and powerless to do
harm.”'® A point to add is that the punishment’s other purpose is to tell the
reader that, though the enemies may be a multitude overwhelming the

supplicant, their true crime is making a claim against the covenant between

> Nahum M. Sarna, “Legal Terminology in Psalm 3:8,” in “Sha”arei Talmon’: Studies in the
Bible, Qumran, and the Ancient Near East: Festschrift Shemaryahu Talmon, ed. Michael A.
Fishbane, Emanuel Tov, and Weston W. Fields (Winona Lake: Eisenbrauns, 1992), 175.

38 Sarna, “Legal Terminology in Psalm 3:8,” 178.
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YHWH and the psalmist, by saying “there is no victory for him in God” (3:3).
In halting the seat of his enemies’ true crime, the psalmist has called for the
most fitting of punishments. To be sure, breaking teeth does halt the
function of the mouth for a while, which in turn prevents the crime from
happening again in the immediate future. As Craigie and Tate put it,
“mouths cluttered with shattered teeth could no longer voice their enmity.”
> The longer-term deterrence, though, is the visible mutilation that will
always be on display any time the criminal speaks.

Psalm 58 also calls for the enemies’ teeth to be broken. Again, as

Sarna argued with Psalm 3, this is meant to render the enemies impotent. In

this case their impotence is depicted as lions having lost their weapons.

Ps58:7 O God, break the teeth in 02 fgtoTT ooroN
their mouths; tear out the . mphy el m_m‘vr:
fangs of the young lions, 'mT‘-p_ rm
YHWH!

Though this study has not yet referred to redactional theories as support for
arguments about the psalmist’s use of legal patterns, Seybold’s argument
concerning this psalm is compelling when placed against the backdrop of
the pattern at hand. Seybold has argued that v 4, 6, 7, and 11 are the
product of a secondary redaction that reinterprets a judgement speech
against divine beings into one against wicked leaders.’® If one examines

those added verses, they make up most of the elements that bind this psalm

3" Craigie and Tate, Psalms 1-50, 75.
20Klaus Seybold, “Psalm 58: ein Lésungsversuch.” VT 30 (1980): 53-66.



CHAPTER 5 208

to a seat-of-the-crime pattern.

Ps 58:4 The wicked are estranged from o ooy i
the womb; they go astray from 212 ﬂ.j';'-.; J2327 UD
birth, speaking lies.

Ps 58:6 so that it does not hear the 51]75 JDU"N5 R
voice of charmers or of the o2 vman St ovwnGn
cunning enchanter. '

Ps 58:7 O God, break the teeth in their nmg-oTn D’HZ“N
mouths; tear out the fangs of nivmSn p[pgi=m!
the young lions, YHWH! i Y'j-,.; aﬂj~5$

Ps 58:11 The righteous will rejoice when atinol=be ki yialey
he sees the vengeance; he will YA TRYD OR:
bathe his feet in the blood of veeT o2
the wicked. o .

Though Seybold makes a convincing argument about the redactional
process of how this psalm was interpreted, his assessment of the additions is
less so, as he contends that they create a series of “absurdities” in the text,
reflecting out of control emotions and “the lack of a wisdom quality.”*?'
Contra Seybold, these additions reflect a seat-of-the-crime pattern in which
the wicked leaders are made to stop by virtue of breaking their teeth. That
the call to break their teeth introduces the series of curses that follow is also
telling; the psalmist presents these criminals first and foremost as those who
have gained their power through false speech acts.**?

Psalm’s 12's call to cut off both the lips and the tongue of the enemies

indicates a few things with regard to how the psalmist understood the seat-

of-the-crime pattern’s implications.

521 Seybold, “Psalm 58, 59.
2 Tate, Psalms 51-100, 86.
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Ps12:3 Everyone utters lies to his LR 12T N
neighbour; with flattering lips mP?U not 1,-1_71-;1;«{
and a double heart they Eiiihl :51 :53
speak. T

Ps12:4 May YHWH cut off all ’ﬂ:W'ﬁD T N9

flattering lips, the tongue that m'%"r«::( D72 ]mb mpﬁﬂ
makes great boasts

Firstly, to lose either of these anatomical parts of the mouth would result in
permanent and debilitating mutilation. Consequently, the prevention of
repeat crimes no longer depends on community members being warned by
the criminal’s scars. Rather the danger is removed in totality. The question is
why their teeth are not smashed as with the enemies in Psalm 3. Why are
they mutilated beyond all hope of delivering a functioning speech act ever
again? A possible answer is that these enemies pose a greater danger
because of their proven ability to deceive and curse without being caught.
This is affirmed by the language the psalmist uses to plead for YHWH's help.
He does not just want justice, but be in “safety” (12:6) and “"guarded” (12:8).

In Psalm 31, the punishment focusses on the lips as well:

Ps 31:19 Let the lying lips be mute, which "2y N mInbRn
speak insolently against the Pa-.;g—%;; mimaTn
righteous in pride and contempt. 127 IR Fny

Craigie and Tate have reasoned that, by calling for lying lips to “be mute”
(n;r;‘?zg:a), the psalmist “is in effect praying for [his enemies’] demise and

return into the silence of Sheol (v 18).”°?® The other occurrences of this word

2 Craigie and Tate, Psalms 1-50, 262.
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in the Hebrew Bible, though, typically point to some aspect of the mouth’s
anatomy, not merely silence. The other two occurrence in the Psalms, for
instance, are both in Psalm 39. In v 3 the psalmist says "l was mute (*mrpbgg)
and silent” (7171217), distinguishing the two from each other. And in v 10 it

becomes clear what mute refers to when the psalmist writes:

Ps 39:10 | am mute; | do not open my DTINON N ’mr;‘?;g;
mouth, for it is you who have Dby MR D
done it.

The punitive side of being made mute is apparent in Ezekiel 3:26, where
being mute is the result of YHWH making “your tongue cling to the roof of
your mouth” (721775 PI2TR 73757) on account of being “a rebellious house”
(™ n"2).%** This supports the argument that, in Psalm 31 the call for lying
lips to “be mute” is a specific reference to the physical act of “making mute,”
thereby preventing the repeat of the enemies’ crimes.

In Psalm 31 there is again an apparent decision on the psalmist’s part
to call for a permanent halt to his enemies’ ability to speak; again one might
ask why. The likely answer lies in how the psalmist has ordered his account

of physical and social distress (vv 10-13) right before the claim to “hear” the

bad report of his enemies (v 14):

Ps31:10 Be gracious to me, YHWH, for | ’5‘73 Rolninbibig!
am in distress; my eye is wasted Y oYl MUYy
from grief; my soul and my body gl lmk Bii7ab
also.

24 Cf. Ezek 3:27, "l will open your mouth”
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Ps31:11 For my life is spent with sorrow, = oina ﬂ%; go!
and my years with sighing; my YD Nz cni
strength fails because of my WY A3y TS "iys
iniquity, and my bones waste
away.

Ps31:12 Because of all my adversaries | = n i i ’113‘5:;1?;
have become a reproach, ”ljjjf;b DY IR | 3089
especially to my neighbours, I T 72 XY
and an object of dread to my
acquaintances; those who see
me in the street flee from me.

Ps31:13 | have been forgotten like one 25 D "oyl
who is dead; | have become like 7aR "503
a broken vessel.

Ps31:14 For | hear the bad report of 027 N2T Ny 3

many — terror all around! — as
they scheme together against
me, as they plot to take my life.

079772 27398 T
WA Ry ARG "oy I

As Craigie and Tate have suggested, the whole of vv 10-13 may be

subsumed under v 14: v 14 begins with "R *2, which would indicate a

causative understanding for the distress in vv 10-13. V 14 thus “provides the
explanation for the foregoing description of distress, all of which stems from
the scheming multitudes who are the enemies of the psalmist.”*” The call
for the seat of their crime to be made mute (v 19) then, is a call to halt both
the enemies'’s ability to speak and, by extension, to halt the psalmist’s
distress.

Finally, Psalm 63's appeal to halt the function of the enemies’ criminal

seat takes the form of a call for their mouths to be “shut-up”:

Ps 63:12 orroNz mnir ToRm
iz pagan o Shom

TRYIRIT P 98T 73

But the king will rejoice in
God; all who swear by him
will exult for the mouths of

5% Craigie and Tate, Psalms 1-50,261.
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liars will be shut-up

The halting feature in this punishment appears with the psalmist's use of the
verb 120, used in Genesis 8:2 for shutting the fountains of the deep and the
windows of heaven. The psalmist did not opt for the common term =22,
which is used to mean “to shut” with reference to far more subjects than
cosmic floods. The choice may be intentional on the psalmist’s part, if we
consider the possibility that the psalmist is trying to express the magnitude
of his enemies crimes. To put it plainly, if he wanted to present their lies as
especially threatening, then surely his better choice of word is the one
powerful enough to describe halting the waters of chaos rather than its

alternative, used to describe shutting a door **

CONCLUSION
There are a few implications of the claim that the psalmist uses the seat-of-
the-crime pattern to communicate the idea that the real crimes of his
enemies are ultimately contractually based.
The psalmist’s use and manipulation of a seat-of-the-crime pattern
challenges the idea that all mouth-focused punishments in the psalms
should be grouped under the same talionic heading. The psalmist

distinguishes between the levels of danger he perceives a criminal to pose

52 Tate, Psalms 51-100, 124.
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to his community. In some cases scars appear to be enough to warn a
community of a criminal’s past. In others the psalmist does not want to take
that risk. He thus calls for a punishment that halts the criminal’s mouth in
totality, as was exampled in Psalm 12. From a functional perspective which
sees the psalmist as a source of legal understanding, this delineation
suggests that the psalmist reflected a differentiation of spoken crimes on a
scale of perceived gravity.*”’ Future investigations might explore if this scale
is consistent with other presentations of spoken crimes in the Bible.

This chapter has also raised the possibility that contract breaking in the
psalmist's community was punished with facial mutilation. This is a striking
insight for the merits of a functional understanding of law insofar as there
are no attestations of mouth-related punishment for contract breaking in the
pentateuchal codes. Yet the psalmist shows a strong coherence to this
pattern of crime and punishment as it plays out in extant ancient Near
Eastern sources.®?® A functional approach to legal culture suggests that,
despite this absence, the psalmist serves as a legitimate window into the
legal norms in his surroundings. One may baulk at this suggestion,
reasoning that the psalmist’s references are merely rhetorical. If that is the
case, though, it is remarkable that the psalmist is so precise, calling for a

punishment that fits his enemies’ crimes in a manner that does not overstep

327 Or as Kahan would call it, a scale of disgust: Dan M. Kahan, “The Anatomy of Disgust in
Criminal Law.” Michigan Law Review 96 (1998): 1621-57.

28 But also see, Benjamin Foreman, “Strike the Tongue: Silencing the Prophet in Jeremiah
18:18b,” VT 59 (2009): 653-57.
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that which is attested in the wider ancient Near Eastern material. If this is but
rhetoric, it seems more likely that the psalmist would call for punishments
that far exceeded the norm in order to make his point.

This chapter also highlights a tension between the continuity and
discontinuity a modern reader may experience concerning the logic of seat-
of-the-crime punishments in ancient law. To a modern reader, identifying a
seat-of-the-crime logic in the ancient Near Eastern world is at times almost
easy. There is, for example, the long-recognized precedent of amputating a
thief's hand, as is found in the Alalakh treaty between Nigmepa and Ir-
teshub (Alalakh Tab. 2).°?? In it, the mayor and five elders are charged as
thieves for keeping a runaway slave in their town and as a punishment lose
their hands.*®* There are also seat-of-the-crime punishments involving hands
which have not stolen, whose logic is still identifiable to most readers. In the
Laws of Hammurabi, for instance, the logic is clear enough when a surgeon
loses a hand for an ill-fated operation (LH 218, 226), a barber loses his hand
for cutting off the slave haircut without permission (LH 184), or a son loses
his hand for striking his father (LH 195). The same may be said for the
Middle Assyrian Laws concerning the amputation of a woman's finger for
grabbing and wounding a man'’s testicles (MAL A 8).>*" Though arguably

severe, the logic is still evident when a man loses a finger for making an

2D, J. Wiseman, The Alalakh Tablets (London: British Institute of Archaeology at Ankara,
1953), 26-31 and Pls. I-ll. http://etana.org/etact/search/rss?subject=%22Treaties%22

530 Wiseman, The Alalakh Tablets, § 5 —11. 21-31.
31 Cf. Shemesh, “Punishment of the Offending Organ,” 352.
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obscene gesture toward a woman (MAL A 9). Finally, in the Pentateuch,
scholars rarely miss the seat-of-the-crime logic informing Deuteronomy
25:11-12:
When men fight with one another, and the wife of the one draws near to
rescue her husband from the hand of him who is beating him, and puts

out her hand and seizes him by the private parts, then you will cut off her
hand; your eye will have no pity.>*

Though we still recognize the logic of some seat-of-the-crime
punishments, this chapter has shown that the psalmist’s presentation of
spoken crimes and their punishments betrays our disconnect with his overall
perception of the criminal body. | would suggest that the key to regaining
our understanding of that perception is to know when and why we lost it.

One could argue that this disconnect to the criminal body in the
psalms started to take place in the nineteenth century. In her legal history of
the Victorian novel, Rodensky argues that legal discourse of that era displays
a discernible change from focussing on a criminal’s “motivating organ” to a
criminal’s “state of mind"” as the seat of a crime.>** She suggests the reason
for such a shift was the “newly developing Victorian psychological

discourse”** in law, in which “determining whether or not a defendant had

%32 As Shemesh has written, though strains of interpretation following the Babylonian Talmud
have argued that this law in reality calls for a monetary penalty, “the admonitory ‘your eye
shall have no pity’ makes sense only if we are dealing with a harsh and unusual sanction of
the amputation of a limb.” Shemesh, “Punishment of the Offending Organ,” 350-51.

*% | isa Rodensky, The Crime in Mind: Criminal Responsibility and the Victorian Novel (Oxford;
New York: Oxford University Press, 2003), 8.

>¥Rodensky, The Crime in Mind, 8. If we are to follow Charles Taylor, this fracturing may be
located within a broader movement toward the modern notion of “inwardness” as the
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committed a crime meant...judging an external and an internal element.”>*

The key aspect here is that the “internal element” predominantly refers in
Western legal discourse to the motivations of the mind, from this point
onward. Thus the "heart of a traitor” and all the less-known representative
organ-seats of criminal activity that were once commonplace in the Western
legal system, faded into the background. With them went a conceptual
understanding of the body that served Western legal culture for centuries.
With the emergence of psychological discourse, the question of what drives
a criminal to commit a crime was reopened for consideration and, with it,
the fundamental understanding of the role that criminals’ bodies play in
representing the story of their crimes to the public.

Two hundred years later, we inherit the legacy of this Victorian shift.
With the exception of the occasional child having a naughty mouth washed
with soap, we have lost a sensitivity to the understanding of the body that
drives the seat-of-the-crime logic in the psalms. As Wilcox explains it, we are
instead at the intersection of assumptions about what “motivates an
offender” and what motivates the brain, both of which have taken hold of
academic and public discourse about crime and punishment to such an
extent that the emerging discipline of our time, criminology, makes such an

intersection “its raison d'étre.”>* In fact, it is far more accurate to say that the

psyche, which had been increasingly appearing across the spectrum of Western culture.;
Charles Taylor, Sources of the Self: The Making of the Modern Identity (Cambridge:
Cambridge University Press, 1992).

% Rodensky, The Crime in Mind, 3.

% Pamela Wilcox, Kenneth C. Land, and Scott A. Hunt, Criminal Circumstance: A Dynamic
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subject at hand in contemporary discourse is not the criminal but the
criminal mind, with questions centring around what external or internal
factors contribute to its state.>’

Such a shift has often dictated how Western scholars perceive and
judge the punishment forms of legal cultures other than their own. The
psalmist’s legal culture is no exception, especially given the lack of any
obvious analog in the Western legal system for his face-focussed, retaliatory
violence as justice for spoken crimes. The action of “breaking teeth,”
“slapping faces,” and “stopping tongues,” would themselves be regarded as
crimes in the contemporary court. It is no wonder, then, that the most
frequent way that biblical scholars and theologians have approached the
psalmist’s preoccupation with harming his enemies’ mouths has been to put
the psalmist in the criminal role, with his calls for punishment constituting his
criminal behaviour. What surfaces in these exegetical and theological

discussions, then, are inquiries into the psalmist's “state of mind.”**®

Multi-Contextual Criminal Opportunity Theory (New York: de Gruyter, 2003), 53.
57\Wilcox, Land, and Hunt, Criminal Circumstance, 53

¥ Brueggemann, following Lewis, proposes the apologist argument that the imagery
conveys a vengeance is allowed by YHWH because it is carried out in the psalmist’s
imagination rather than in real life. Brueggemann, The Psalms and the Life of Faith, 159;
idem., The Message of the Psalms: A Theological Commentary (Minneapolis: Augsburg,
1984); idem., Abiding Astonishment: Psalms, Modernity, and the Making of History (Louisville:
WJK Press, 1991); C. S. Lewis, Reflections on the Psalms (London: G. Bles, 1958); See also
Daniel J. Harrington, Why Do We Suffer?: A Scriptural Approach to the Human Condition
(Franklin: Rowman & Littlefield, 2000), 11; Denise Dombkowski Hopkins, Journey Through
the Psalms (St. Louis: Chalice, 2002), 88; Emily K. Arndt, Demanding Our Attention: The
Hebrew Bible as a Source for Christian Ethics (Grand Rapids: Eerdmans, 2011); Erich Zenger, A
God of Vengeance?: Understanding the Psalms of Divine Wrath, 1st ed. (Louisville, Ky.:
Westminster John Knox Press, 1996).
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My reason for including this short genealogy of thought is to critique
these kinds of interactions with the psalmist. Unless exegetes and
theologians bracket their deep assumptions about the “criminal mind,”
there is little hope in understanding the “criminal body” assumptions that
undergird many psalms. Without attending to this ancient presentation of
the enemies’ bodies as part of the story of their crimes, then the psalmist will
always be the criminal on trial for his violent ideas and the court setting will

always be ours.
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CHAPTER 6: CONCLUSION

The question this study has asked is, How does the psalmist craft the images
of his enemies in the terms of law? In the process of answering, three major

theses have been addressed.

THE ENEMY: CRAFTED IN THE IMAGE OF CRIME AND PUNISHMENT
The first thesis revolved around the observation that the lamenting psalmist
tends to follow up his descriptions of the enemies’ wrongs with specific
punishments. As this study argued, the psalmist’'s muse for that
wrong/punishment exchange is his own legal culture, evident in his use of
certain patterns of crime and punishment that permeate the legal
documents of the wider ancient Near East. Chapter Three showed how the
psalmist’s use of talionic language with reference to his enemies happens
only when their behaviour is consistent with crimes punished in the “like for
like” pattern elsewhere throughout ancient Near Eastern legal history. In
fact, the psalmist utilizes specific features of talionic punishments, as
witnessed by a panoply of ancient Near Eastern laws. These include efforts
to match the means or method of his punishments with his enemies’ crimes;
to match the exact language of the punitive act with the act of his enemies;

and, finally, to frame his calls for physical retaliation in the terms of payment.
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Chapter Four demonstrated that the psalmist’s description of his

enemies as slanderers and as “those who reproach” is framed in a legal-
cultural understanding of shame as a sanctioned — and necessary — form of
punishment for these crimes. In his response to slanderers and reproachers,
the psalmist uses key attributes of shame-inducing punishments from his
wider legal culture in order to portray the justice he seeks in return. This was
made clear from his references to shame as inflicted through a change in
appearance and through a public forum for the punishment. Finally,
Chapter Five showed how the psalmist's mouth-focussed punishments
assume the nature of contract-making and breaking in ancient Near Eastern
law. After establishing the primacy of orality in contract procedure, Chapter
Five made clear that the psalmist uses mouth-directed mutilation to blame
his enemies for violating contractual terms, either with YHWH or within the
community. Once again, the psalmist describes his desired punishments
with the attributes of the seat-of-the-crime punishments in the legal material.
These include locating his enemies’ crimes in their seat (the mouth) before
summoning a punishment to the same space; and halting the seat’s function
altogether. More importantly, the wrongs for which he invokes a seat-of-the-
crime response are consistently in line with crimes treated this way in wider

ancient Near Eastern legal culture.
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THE PSALMIST’S CALL TO PUNISH:
BORN IN AN EXTERNAL REALITY, REFLECTING LEGAL NORMS

Another thesis of this study was that the psalmist’s violent punishments
reflect legal norms in an external reality. This was proposed in direct
response to the persistent scholarly assumption that the punishments
invoked in these psalms are internally born of the psalmists’ fantasies, as
well as being confined to that realm. What became clear is that the psalmist
not only draws on legal-cultural punishment norms but in fact depends on
their normative status in order to convey to his readers the nature of his
enemies’ crimes. As this study sought to demonstrate, the connection
between the psalmist and the history of ancient Near Eastern law is built on
the psalmist’s use of patterns of crime and punishment that are identifiable
throughout that history. The patterns discussed in this study were labeled
talion, shame, and seat of the crime. By utilizing these patterns, the psalmist
is able to add an important dimension to the enemy images he is crafting.
These are not just faceless enemies doing terrible wrongs to him; they are

illegal cursers, slanderers, and contract breakers.

THE LAW: EXISTING BEYOND THE BIBLE
My claim that the psalmist’s punishments reflect legal norms in an external
reality brought on the third and final part of this study’s thesis: the reality in
question is the ancient Near Eastern legal milieu of which biblical law is a

part. Thus, the legal analogies and precedent to which this study appealed



CHAPTER 6 222
for the psalmist’'s punishment imagery, came from territory well beyond the
confines of the Hebrew Bible. This played out in two crucial ways. Firstly, it
was in showing that there was a discernible continuity in the legal-cultural
handling of certain crimes throughout the ancient Near East. This was only
possible to demonstrate by first correcting the definition of “law” with which
psalms scholars have hitherto worked. As Chapter Two observed, in the
process of defining law, psalms scholars have made three crucial decisions:
the decision between substantive or functional criteria for categorizing what
can be termed “law;" the decision between ordinary or technical language
when communicating words with legal meaning; and the decision between
norms or institutions as the location for where law happens. Psalms scholars
were shown to have consistently adopted particular sides of these
definitions in a way that coheres with a contemporary Western
understanding of law but diverges from that of the psalmist. Chapter Two
then proposed that a definition of law guided by functional criteria,
technical meaning, and the observation of norms, was the most fitting for an
encounter with the psalmist’'s own legal understanding. Taking this
approach allowed this study to present the lamenting psalmist as a
participant in a legal culture. That culture, in turn, is represented by a wide
range of ancient Near Eastern source material, such as transactional records,
lexical texts, instructions, trial records, decrees, narratives, and rituals, in

addition to the legal codes proper.
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LOOKING AHEAD

As each of the chapter’s conclusions suggested, there is work to be done in
the wake of this study. On the one hand, there are a number of identifiable
patterns in both the psalms and ancient Near Eastern legal material that this
study could not pursue because of the limited scope of the project. These
include the patterns of crime and punishment centred around banishment,
as well as those associated with debt-slavery. These remain to be explored.

On the other hand, there is the matter of testing the presence of the
patterns | was able to address, in biblical literature that is outside the Psalter.
How do the prophets’ oracles against the nations, for example, compare to
the shaming, seat-of-the-crime, and talionic patterns in the legal material
just covered? How might the mouth-oriented narratives, in which prophets
are called to speak on YHWH's behalf, be illuminated from this legal
perspective? The shaming pattern should also be explored in the book of
Job, given its constant references to change in appearance, the observing
other, and manipulations of social status.

The psalmist’s use of clothing in relation to shame also raises
questions about the underlying social symbolism of clothing in biblical texts.
Take for instance, the psalmist’s presentation of himself in sackcloth. He
demonstrates a humiliating change in appearance as part of a petition for
YHWH's help, by showing how he is aware of his own position in the YHWH-

psalmist relationship. The relationship between clothing and shame raises
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questions about the significance of clothing in the biblical texts and
especially how that relates to legal-cultural perceptions of the clothes-
wearer. There is also the psalmist’s use of eye-related imagery, not only to
indicate a person’s given status in an inferior/superior relationship, but to
remind YHWH that he is one of the observing others when someone is
wrongfully shamed. The phrase that the psalmist uses in Psalm 35:22, “You
have seen, Lord” is one which deserves further examination, as it occurs in
various inflections in Lamentations (1:9, 11, 20: 2:20; 3:50; 3:59). These
cases may also need to be read as a supplicant enduring a shame-inducing

crime.

LAST THOUGHTS
My ultimate aim in this project was to make it impossible to read the
psalmist’s calls for punishment without taking into consideration his own
legal culture. | attempted to demonstrate that the connection we have to the
psalmist’s logic as contemporary readers is not as much of a lacuna as one
first might assume. The seeds of the logic that defines the talionic, shaming,
and seat-of-the-crime patterns are still very much in Western scholars’ social
consciousness — even to some degree our legal-cultural one. My hope is
that this study has at least prompted a recognition that the theological
discussion concerning the violent psalmist does not have to be limited to

how we “contend” with him. Rather, we might start by discussing what we
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share with this figure. We too are beholden to a legal culture, which both
defines what we see as crimes and the justice we are allowed to seek for
such offences. If this study has made anything evident, it is that the psalmist
is aware of this tension — offers reflection on it, even. In light of that shared
awareness between ourselves and the psalmist, we might strive to meet him
on his own “field of pain and death,” where Cover so famously described
the interpretation of law taking place.®’ In this way we may be able to
identify the profundity in his calls for justice, even if they manifest in

bloodied and beaten foes.

%Y Robert Cover, “Violence and the Word,” YLJ 95 (1985): 1601.
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